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THE DIOCESAN TRUSTEES 0E THE CHURCH 
OF ENGLAND IN WESTERN AUSTRALIA, 
Appellants v. THE SOLICITOR-GENERAL, 
Respondent.

THE HOME OF PEACE FOR THE DYING AND 
INCURABLE (Incorporated), Appellant v. 
THE SOLICITOR-GENERAL, Respondent.

Will — Interpretation — Trustees—Intention—Luna­
tic asylums—Poor houses—Falsa demonstrate.

The testator, after making certain specific devises and 
bequests, directed the residue of his real and personal 
estate “to be converted into money and divided into 
“ three equal parts one to be paid or transferred to the 
“ said Diocesan Trustees of the Church of England in 
“ Western Australia, a second to the trustees for the 
“ time being of the hospitals and lunatic asylums in the 
“ said colony to be divided among them equally, and the 
“ third to the trustees of the poor houses in the said 
“ colony.”—

At the date of the will and at the date of his death, 
there was in Western Australia only one lunatic asylum; 
it was a purely Governmental institution, established 
under a local Act, which made it impossible for any 
other kind of asylum for the insane to be established. 
There were not and could not be any trustees of such 
an asylum—■

Held, that as the testator showed a general intention 
to benefit the inmates of Government lunatic asylums, 
the reference to trustees should be rejected as falsa 
demonstrate, and that the asylum should share pari 
passu with the hospitals declared by the judgment in 
Home of Peace v. Solicitor-General, 15 A.L.R. 77, to 
be entitled to share in the second part of the residue.

At the date of the will the tern). “ poor house ” denoted 
in Western Australia a Government institution for the 
relief of the poor established under a local Act, but not 
vested in or governed by trustees, and at the testator’s 
death two such institutions were in existence.—

Held, that by the term “ poor houses ” the_testator 
intended to designate the Government institutions of that 
name, and that they were entitled to the third portion 
of the residue.

Directions given for the appointment of trustees for 
the administration of those portions respectively of the 
residue given to the lunatic asylum and the poor houses, 
and that a scheme be formulated and settled by a Judge 
for regulating and managing the funds, so that the in­
mates should be benefited, and that the funds of the 
Government should not be augmented thereby.

APPEALS from the Supreme Court of Western 
Australia.

The appeals were separately argued, but were dealt 
with together in the judgments.

The material part of the will and the questions 
raised are set out in the judgment of Griffith, C.J.

APPEAL BY THE DIOCESAN TRUSTEES.
Draper and F. Burt for the Diocesan Trustees, ap­

pellants.—The Government poor house, because it is 
maintained at the public expense, and has not any 
trustees, cannot under this will be benefited—“ The 
Poor Houses Discipline Act 1882,” 46 Viet. (No. 8). 
The testator directed that all his property should go 
to trustees eo nomine, and this desire is carried right 
through his will, or else to managing bodies to be 
treated as such, and not to anyone against whom the 
trusts could not be enforced. There are also other 
institutions in Western Australia which come under 
the description in testator’s will, and they also should 
benefit. As to the meaning of “ alms houses ” and 
“poor houses”—see The Mary Clark Home (Trustees 
of) v. Anderson, (1904 ) 2 K.B. 645. Reference was 
also made to—The Home of Peace for the Dying and 
Incurable v. The Solicitor-General, 15 A.L.R. 77; 
Chambers v. Brailsford, 2 Merivale 25; Attorney- 
General v. Wilkinson, 1 Beav. 372; Rustomjee v. 
Queen, 1 Q.B.D. 487; Clavering v. Ellerson, 3 Drew. 
472.

A. D. Stone for the respondent.—As this is a 
charitable bequest, it must be dealt with as such. A 
poor house is a dwelling house, where paupers are 
maintained wholly at the public expense. The dis­
tinction is drawn by the Century Dictionary between 
a poor house, which is maintained wholly at the 
public expense, and an alms house, maintained by 
private charity—sec. 1, 46 Yict. (No. 8). The Court 
should, therefore, give the ordinary and usual mean­
ing to the words poor house—Mills v. Farmer, 8 Yes. 
486; Mayor of Lyons v. Advocate-General of Bengal, 
1 A.C. 91.

APPEAL BY THE HOME OF PEACE.
Draper for the Home of Peace for the Dying and 

Incurable, appellant.—As there is only one lunatic 
asylum in the State, and it is a Government institu­
tion, and has no trustees, I submit it cannot benefit 
under the will. Even suppose it could so benefit, it 
could only share alike with the hospitals.

A. D. Stone for the respondent.—It is quite un­
necessary for the word trustees to be used in a 
qualifying sense with regard to “ lunatic asylums.” 
Even if so read, there is no failure because Govern­
ment lunatic asylums have no trustees, and the Court 
will endeavour to carry out the intention of the tes­
tator by arranging for the appointment of trustees, 
or putting forward some scheme of arrangement that 
the bequests may be carried into effect—Wright v. 
Fogwell, (1892) 1 Ch. D. 95. Even if the charitable 
gifts fail, the testator’s intention will be carried out 
cy-pres—Mayor of Lyons v. Advocate-General of Ben­
gal, 1 A.C. 91; The Ironmongers’ Co. v. Attorney- 
General, 10 Cl. & F. 908. The want of trustees must 
not allow the trusts to fail. The second portion 
should be divided equally, one-half to the hospitals, 
and one-half to the lunatic asylum,
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Draper in reply.—Higgins v. Dawson, (1902) A.C.
1. Cur. adv. vult.

GRIFFITH, C.J., read the following judgment:— 
The provision of the will of the late Walter Padbury, 
which the Court is called upon to construe in these 
two cases, was the subject of discussion, and, in 
part, of decision, in the case of Home of Peace v. 
Solicitor-General, 15 A.L.R. 77. The clause in ques­
tion is as follows:—“ And as to the balance of my 
“ real and personal estate not hereinbefore specifi- 
“ cally devised or bequeathed I direct that my said 
“ trustees shall sell and convert into money such 
“ portion thereof as shall not consist of money or 
“. . . securities for money and that the whole
“ of such balance shall be divided into three equal 
“ parts one of which shall be paid or transferred 
“ to the said Diocesan Trustees of the Church of 
“ England in Western Australia a second to the 
“ trustees for the time being of the hospitals and 
“ lunatic asylums in the said colony to be divided 
“ among them equally and the third to the trustees 
“ of the poor houses in the said colony.” In the pre­
vious case the question for determination was as to 
what hospitals were entitled to share in the gift of 
the second third, and the Court held that certain 
hospitals in Western Australia which are purely 
Government institutions managed by Government 
officials, and not by persons who could in any sense 
be regarded as trustees, were not included in the 
gift. In the present case the questions to be deter­
mined are—(1) Whether the only lunatic asylum in 
the State, which is a State institution, and of which 
there are not and cannot be any trustees, is entitled 
to share with the hospitals under that gift, and if so 
in wliat proportion; and (2) whether two State in­
stitutions which are designated “ poor houses ” are 
within the gift of the third part of the residuary 
estate to the “ trustees of the poor houses in the 
“ said colony.”

In the case already decided the basis of the de­
cision of the Court was the fact that there were in 
Western Australia certain hospitals which were 
governed by trustees and others which were not so 
governed, and the Court thought that the testator 
had by the use of the word trustees differentiated 
between the two classes, and that the gift enured 
for the benefit of the former class only. All the 
members of the Court adverted in their judgments 
to the mention of the trustees of lunatic asylums, 
which had been mainly relied upon by the Supreme 
Court in coming to the conclusion that both classes 
of hospitals were entitled to share in the gift, and 
used expressions tending to the conclusion that the 
same reasons which excluded hospitals of which there 
were no trustees might also exclude lunatic asylums. 
These observations, however, which were pressed 
upon us by Mr. Draper, were only obiter. I care­
fully guarded myself from being supposed to decide 
the point, which was, indeed, not before the Court
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for decision, and I am therefore able to approach 
the subject without any feeling of embarrassment 
arising from anything that I then said.

I will deal first with the case of the lunatic 
asylum. At the date of the testator’s will and 
codicil there was only one such asylum in Western 
Australia, which had been established under the Act 
34 Yict. (No. 9), passed in 1871. The official de­
signation of the institution was “ lunatic asylum.” 
It was, as already said, a purely governmental in­
stitution, and under that Statute it was impossible 
for any other kind of asylum for the insane to be 
set up, for by sec. 90 of the Act it was made a mis­
demeanour for any person, except a relation or com­
mittee or a guardian appointed ny the Supreme 
Court, to undertake the custody of a lunatic with­
out first having the order and certificate required 
on the admission of a lunatic into an asylum, or 
to receive or keep more than one lunatic in any 
house other than an asylum under the Act. The 
testator must, I think, be taken to have known this. 
When, therefore, he used in his will the words 
“ lunatic asylums in the said colony,” he must be 
tiiken to have referred to that institution and any 
other of the same kind that might be established 
before his death. But, since there were not and 
could not be any trustees of such an asylum, the 
expression “ trustees for the time being of the . . .
“ lunatic asylums in the said colony ” was inac­
curate as applied to such an institution, and did 
not properly designate any one. Under these cir­
cumstances, the question to be determined is whether 
the words “ trustees of the ” should be rejected as 
falsa demonstrate, or whether those words should 
be taken as an essential part of the description of the 
legatees of the charitable gift. The rule applicable 
in such a case is laid down in the judgment of the 
Court of Common Pleas in Webber v. Stanley, 16 
C.B. N.S. 698, 755, delivered by Erie, J.—“ The prin- 
“ ciple was clearly explained and applied in Morrell 
“ v. Fisher, (1849 ) 4 Ex. 591, at p. 604, 19 L.J. Ex. 
“ 273, at p. 277, where the Court says—‘ There are 
“ ‘ two rules, falsa demonstrate non nocet, and non 
“ ‘ accipi debent verba in demonstrationem falsam 
“ ‘ quae competunt in limitationem veram. The first 
“ ‘ rule means, that, if there be an adequate and 
“ ‘ sufficient description with convenient certainty of 
“ ‘ what was meant to pass, a subsequent erroneous 
“ ‘ addition will not vitiate it. The characteristic of 
“ ‘ cases within the rule is that the description, as 
“ ‘ far as it is false, applies to no subject at all, 
“ ‘ and so far as it is true, applies to one only. The 
“ * other rule means that if it stand doubtful upon 
“ ‘ the words, whether they import a false reference 
“ ‘ or demonstration, or whether they be words of 
“ ‘ restraint that limit the generality of the former 
“ ‘ words, the law will never intend error or false- 
“ ‘ hood. If, therefore, there is some land wherein 
“‘all the demonstrations are true, and some wherein
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“ ‘ part are true and part are false, they shall be 
“ ‘ intended words of true limitation, to pass only 
“ ‘ those lands wherein the circumstances are true.’ ” 
The rule is again stated in Smith v. Rid<n<:ajj, L.R.
1 Ex. 331, where Willes, J., delivering the .judg­
ment of the Court, of Exchequer Chamber, said—
“ It is unnecessary to enter into an examination of 
“ the authorities, for they are consistent, from the 
“ time of Lord Bacon to the decision in the case of 
“Webber v. Stanley, (1864) 16 C.B. N.S. 698, 752, 
“33 L.J. C.P. 217, where Erie, C.J, laid down the 
“ law with a clearness and authority which cannot 
“ be strengthened or added to. The rule which they 
“ establish is that where words can be applied so 
“ as to operate on a subject-matter, and limit the 
“ other terms employed in its description; or in 
“ other words, where there is a subject-matter to 
“ which they all apply, it is not possible to reject 
“ any of those terms as a falsa demonstrate. This 
“ is expressed in Lord Bacon’s maxim, non accipi 
“ debent verba in demonstrationm falsam quae com- 
“ petunt in limitationem veram.”

Applying this rule to the present case, there was 
in the case of hospitals a subject-matter to which 
all the words in question applied, namely, hospitals„ 
which were governed by trustees; and this Court, 
applying the rule without expressly citing it. decided 
the former case in accordance with it. But, when 
we come to lunatic asylums, we find a case “ in 
“ which the description so far as it is false applies 
“ to no subject at all, and so far as it is true applies 
“ to one only.” This is, I think, a case of “ an 
“ adequate and sufficient description with convenient 
“ certainty of what was meant,” with an erroneous 
addition, i.e., the words “ the trustees of," which 
will not vitiate it. For these reasons, I think that 
the general intention of the testator to make a 
charitable gift for the benefit of the inmates of Go­
vernment lunatic asylums must prevail over the er­
roneous detail in the description of the immediate 
legatees. It is objected that by so doing a different 
effect is given to the words “ the trustees of ” as 
used with regard to hospitals and as used with re­
gard to lunatic asylums in the same sentence, and 
this is at first sight a formidable difficulty. For 
there is no doubt that the same words used in dif­
ferent parts of a will should, if possible, be read 
in the same sense, and especially should a word 
have a single meaning in the same sentence. But 
I think that there are two answers to the objection 
in the present case—(1) The rule is not a rule of 
law, but merely a practical rule for discovering the 
intention of the testator, and must give way to 
other more certain indications of that intention; and
(2) this is not a case of giving different meanings 
to the same words, but of rejecting words which 
appear to have been used inadvertently as words 
of description of a subject-matter which is itself 
otherwise certain, and to which they are inapplic­

able. But 1 do not think—and, indeed, it was not 
contended by Mr. Stone—that the share of the second 
third which falls to lunatic asylums, is payable to 
the Government in aid of the consolidated revenue. 
Nor is the case, strictly speaking, one in which the 
doctrine of cy-prcs is applicable, since there is no 
doubt as to the object of the gift, and that object 
is in existence and the whole of the gift can be 
applied to it. It. is rather a case in which a trust 
should not be allowed to fail for want of trustees.
1 think, therefore, that trustees should be appointed 
to receive and administer the fund which will be 
available for lunatic asylums, and that a scheme 
should be settled for its application.

It was contended for the respondent that the 
second third should be divided into two parts, one 
for hospitals and the other for lunatic asylums. 
But I do not think that the words “ to be divided 
*• among them equally ” are open to this construc­
tion. In my opinion, the lunatic asylum, or, as it is 
now called, hospital for the insane, is entitled to 
share pari passu with the hospitals entitled to share 
in the distribution of this one-third. I have dealt 
first with the gift to lunatic asylums, because the 
questions raised upon that part of the gift are com­
mon to both the appeals now before us, and the same 
arguments are applicable. They do not. however, 
conclude the matter so far as regards the questions 
raised by the appeal of the Diocesan Trustees. In 
the case of the lunatic asylums there was no room 
for doubt as to the institution which the testator 
meant, but it is not quite so certain what he meant 
by “ poor houses.” That term is not one in general 
use in Australia. It is defined in the English Dic­
tionary as “ a house in which poor people in receipt 
“of public charity are lodged.” An almshouse, on 
the other hand, is defined as a place founded by 
private charity for the reception and support of the 
(usually aged) poor. Other dictionaries referred to 
agree in attributing the note of public charity to 
poor houses, and in the quotations given in Dr. 
Murray’s great work the word poor house seems to 
be used ns synonymous with work house, i.r., a 
house established and maintained out of the poor 
rates. This note of public charity is, 1 think, prime 
facie to be attributed to the word when used in an 
Australian will. It appears, moreover, that at the 
date of the testator's will and codicil there were in 
existence in Western Australia two Government in­
stitutions officially designated “ poor houses,” which 
name is given to them by the Statute under which 
they were established. By that Act (46 Yict. No. 
8) it is provided that the Governor in Council may 
declare “ any institution wholly maintained at the 
“ public expense for the purpose of relieving the poor 
“ of the said colony ” to be a poor house within the 
meaning of the Act. and power is given to make re­
gulations for the maintenance of discipline in such 
poor houses. This Act was amended by a later Act
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(52 Viet., No. 10), entitled “The Poor Houses Disci­
pline Act 1888,” which deals with the “ inmates of 
“ a poor house.” These institutions were not vested 
in or governed by trustees. It appears, then, that 
at tin* date of the will and codicil the term “poor 
“ house ” was in actual use in Western Australia, 
and denoted a Government institution for the relief 
of the pool*, and I think it must be taken that the 
testator was aware of the fact. It appears, further 
that at the testator’s death there were two such in­
stitutions in existence. On these facts the respon­
dent contends that the institutions intended by the 
testator are plainly designated, and that the use of 
the words ** the trustees of ” is a mere falsa demon­
strate or erroneous addition which may be disre­
garded, as in the case of lunatic asylums. The ap­
pellants rely mainly on the use of these words, and 
on the effect which the Court attributed to them in 
the previous case, and they contend further that it 
is not necessary in this case to apply the principles 
which, in my opinion, govern the case of the lunatic 
asylums, since there were, they say, several institu­
tions in Western Australia for the relief of poor 
persons which might properly be designated “ poor 
•* houses.” although that was not tlieir formal or 
usual name, such as orphanages and other private 
charities, which are in fact vested in and governed 
by trustees, using that term in the wide sense in 
which the Court used it in the case of Home of Peace 
r. Solicitor-General, and they point out that the tes­
tator was a regular contributor to the funds of 
several such institutions. On the other hand, it ap­
pears that they were never called “poor houses,” 
but bad some other name. The appellants contend 
further that the testator did not intend to give one- 
third of his residuary estate in relief of the con­
solidated revenue, as, they say, would result from 
accepting the respondent's contention; and they point 
out that it was a condition of the establishment of 
a poor 1 louse under the Statute of 1882 that it should 
be an institution maintained wholly at the public 
expense. On the other hand, it was pointed out that 
a charitable gift for the benefit of the inmates of 
poor bouses, as w*ell as of lunatic asylums, might 
be applied in many ways for the amelioration of 
tlieir condition, and the increase of their comfort 
and pleasures of life, altogether apart from the mere 
maintenance of the institutions, and that a gift for 
sucli a purpose would be a good charitable gift.

Upon the whole, I think that the arguments for 
the respondent preponderate in weight, and that the 
testator must be taken, when he used the word “ poor 
“houses,” to have intended to designate the Govern­
ment institutions of that name. 1 think, therefore, 
that in this case also there should be a direction 
for the appointment of trustees of the fund and for 
the settlement of a scheme for its management.

: Both appeals, therefore, substantially fail. I think, 
however, that the order of the Supreme Court should
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be varied so as to give effect to the views which I 
have expressed. I think that one order should be 
made in both appeals to the effect that the order 
appealed from should be further varied by the addi­
tion of the following declarations and directions, and 
as so varied be affirmed. Declare that the Fremantle 
Hospital for the Insane is entitled to share pari passu 
with other hospitals in the gift of the one-third part 
of the testator’s residuary estate directed to be paid 
to the trustees of hospitals and lunatic asylums in 
Western Australia. Declare that the poor houses 
established under the Act 46 Viet. (No. 8) and exist­
ing at the date of the testator’s death, are entitled 
to& the benefit of the gift of one-third of the tes­
tator’s residuary estate directed to be paid to the 
trustees of the poor houses in the said colony. Direct 
that trustees be appointed for the administration of 
the portions of the testator’s estate available for the 
benefit of the said hospital for the insane and the 
said poor houses respectively, and that the said res­
pective portions be paid to such trustees respectively 
when so appointed. Direct that schemes for the re­
gulation and management of the funds to be so paid 
to the said trustees, and the application of the same 
and the income thereof, and the selection of fit ob­
jects of the charity, and for filling vacancies in the 
numbers of the trustees, be settled by the Judge, the 
Solicitor-General to have notice of and to be at liberty 
to attend the proceedings relating to such schemes. 
With these variations the case should be remitted 
to the Supreme Court, with liberty to all parties to 
apply as they may be advised. With regard to costs, 
the appellants having failed, are not entitled to any 
costs of the appeals. The Solicitor-General should 
have his costs out of the respective thirds of the 
residuary (‘state with respect to which the appeals 
are brought.

BARTON, J., read the following judgmentI 
agree in the conclusions just expressed, for I cannot 
see my way to arrive at any other result. Our judg­
ment in the first appeal under this will—15 A.L.R.
77__was that under the second of the three branches
of the residuary bequest those of the hospitals which 
had trustees either eo nomine, or in substance in the 
shape of committees or other governing bodies, en­
trusted with the funds subscribed, were the intended 
recipients of that part of the testator’s bounty. That 
was a construction under which it was not necessary 
to reject any word of the gift. But in the case of 
the lunatic asylum now in debate, the question is 
whether the gift fails entirely by reason of the word 
- trustees,” there being, as the testator must be taken 
to have known, only one lunatic asylum, and that 
without trustees, being the Government institution of 
that name. Under the Act there could not be any 
other than Government asylums. The case is very 
different from that of the hospitals, and I agree that 
to avoid frustrating the intention of the testator, so 
far as it can be gathered from his words, we must
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hold the gift applicable to the lunatic asylum pari 
passu with the hospitals that take, rejecting the word 
“ trustees ” in this case as mere falsa demonstrate.

In the case of the poor houses, the difficulty is 
practically the same, because it is not possible in 
reason to bring the orphanages, whose claim Mr. 
Draper has asserted, within that term. No definition 
can be found which does not place poor bouses among 
public as distinguished from private charities, and 
when Mr. Padbury made his will, the term “ poor 
“ bouse ” was known in this State as applicable to 
institutions for the relief of the poor, wholly main­
tained at tlie public expense. These institutions bad 
been provided for by Statute, as we must take the 
testator to have known, and indeed, there were two 
of them when he died. On the other hand, there is 
nothing to show that the word had ever acquired in 
Western Australia a meaning which would include the 
two orphanages. The term “ poor houses ” as used 
in Western Australia, whether at the date of the will 
or at the death of the testator, was, in my judgment, 
not applicable to those two private charities, and was, 
so far as our knowledge extends, applicable only to 
the two Government institutions. The question there­
fore arises, in this case equally with that of the 
lunatic asylum, whether the gift must fail or whether 
effect cannot be given to the testator’s intention by 
rejecting the word “ trustees ” as falsa demonstrate, 
there being no other ascertainable object of the third 
branch of the residuary bequest than the two poor 
houses. I have come to the conclusion that this con­
struction must be adopted, and the rules laid down 
by Erie, C.J., in Webber v. Stanley, 1G C.B. N.S., at 
755, and adverted to by Willes, J., citing that case in 
Smith v. Ridgeway, L.R. 1 Ex. 331, are in my opinion 
applicable to these cases, and also to that which we 
decided in relation to the hospitals—15 A.L.R. 77. As 
the Chief Justice has pointed out, it is not necessary 
that the moneys which will thus come to the lunatic 
asylum and the poor houses should go to swell the 
Government revenue. If that were so, different con­
siderations might arise as to the intention of the tes­
tator. Under the order proposed, in which I agree, 
these trusts will not be allowed to fail for want of a 
trustee, and the bequest, so far as it relates to the 
institutions now held to be benefited, will be dispersed 
under a scheme to be settled by the Supreme Court, 
under which care will be taken that the moneys will 
be used for the benefit of the inmates, and not for 
the ease of the Government in its expenditure. I 
agree also as to the costs.

O’CONNOR, J., read the following judgment:— 
Both these cases involve the interpretation of the 
same portion of the will and the application of the 
same principles of construction. It will, therefore, 
be convenient to deal with them together.The bequests 
occur in the following passage:—“ And that the whole 
“ of such balance shall be divided into three equal 
“parts one of which shall be paid or transferred to

“the said Diocesan Trustees of the Church of Eng- 
“ land in Western Australia a second to the trustees 
“ for the time being of the hospitals and lunatic 
“ asylums in the said colony to be divided among them 
“ equally and tlie third to the trustees of the poor 
“ houses in the said colony.” In Padbury’s Case, 15 
A.L.R. 77, this Court considered the meaning of the 
expression “ hospitals in the said colony.” In the 
present appeals the expressions “ the lunatic asylums 
“ in the said colony ” and “ the poor houses in the 
“ said colony ” are to be interpreted. It is claimed 
by the appellants in both cases that the decision in 
Padbury1 s Case is a conclusive authority in their 
favour. In my opinion, it cannot be so regarded. 
In that case tlie question raised was whether all 
Government hospitals came within the gift to “ hos- 
“ pitals.” It appeared that there were three classes 
of Government hospitals, in two of which the manage­
ment was vested in bodies or individuals who might 
be fairly said to come within the description 
“ trustees.” The third class were proved to be en­
tirely under Government management and control. 
As to them, this Court held that an essential portion 
of the testator’s description of the subject of his 
bounty was inapplicable in as much as they were not 
managed by trustees, and that they could not, there­
fore, come within the class of hospitals which the 
testator had expressed an intention to benefit. The 
ground of the decision may be stated in a few words. 
The object of the testator’s bounty was hospitals, not 
all hospitals, but such only as were managed by 
trustees. To those which had no trustees the tes­
tator’s gift did not apply. To those which had it 
did apply. Full effect was thus given to every word 
in the will. The gift by no means failed, but the 
number of hospitals amongst which it was distributed 
became lessened by shutting out the class of hospitals 
to which the testator’s description in its entirety was 
inapplicable. Beyond that the decision did not go, 
and each member of the Court expressly limited the 
operation of his judgment to the question in that case 
submitted for determination. In illustration of the 
position which the Court took up, reference was made 
to the bequests for lunatic asylums. In the portion 
of my judgment dealing with that topic, expressions 
were used which are, I think, fairly open to the in­
terpretation which the appellants in these cases have 
placed upon them in their favour. However that may 
be, those observations were not necessary for the 
decision of the question then before the Court, and 
I should feel myself in no way bound by them if 
Counsel’s argument in the cases now under considera­
tion should lead me to modify the views so expressed. 
Turning now to the questions raised in the present 
appeals, I shall take them in the order in which they 
arise in the will. It is contended that lunatic asylums 
cannot be allowed to share in the bequest because 
they are not managed by trustees. The bequest, it 
is said, is not to all lunatic asylums, but to those
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only which have trustees to whom the gift may be 
handed over. Giving to the words which the testator 
has used their ordinary meaning, I cannot see any 
reason to doubt that he intended Government lunatic 
asylums to he the objects of his bounty. In Western 
Australia the sole care and control of lunatic asylums 
is by Statute vested in the Government. At the time 
when the will was executed it was impossible under 
the law that there could be in Western Australia any 
lunatic asylum other than those under the absolute 
control of Government. It must have been notorious 
also that the only lunatic asylum existing in the State 
was the Government lunatic asylum at Fremantle. 
There seems to be no ground for assuming that the 
testator was ignorant of that fact, or of the law which 
vested in the Government exclusive control. Under 
these circumstances I find it impossible to avoid the 
conclusion that the testator in using apt words to 
describe Government asylums intended that the Go­
vernment asylum or asylums, if there were more than 
one existing at the time of his death, should share 
in his bounty to the extent indicated. Having thus 
plainly expressed that intention he unfortunately 
directed that the gift so conferred should be paid to 
the trustees of the lunatic asylums, and it is now 
urged tliat because there is not and cannot be in this 
State any lunatic asylum governed by trustees that 
the gift must fail altogether. If that view is to be 
taken, it follows that the words of the will must have 
been from the time of its execution meaningless and 
of no effect. For there was not then, nor could there 
be any lunatic asylum in Western Australia answering 
in every particular to the testator’s description. But 
the Court will never allow the plain intention of a 
testator to benefit so well-defined an object of his 
charity to be defeated by a misdescription of that 
kind. The rule of construction to be followed in such 
circumstances has long been settled, and is well il­
lustrated in the authorities referred to by my learned 
brother the Chief Justice in dealing with this part of 
the case. Once the object of the testator’s bounty 
is ascertained, the Court will treat as falsa demon­
strate, and so disregard any words of description 
which he may have mistakenly applied to it. Where 
the object is charitable the Court will see to it that 
his object is not defeated for want of trustees to 
carry it out. Giving fair effect to the language of 
the will, it is, in my opinion, plain that the testator 
intended to benefit the inmates of Government lunatic 
asylums. It is clear also that he intended his bounty 
to be administered by trustees who would be subject 
to control by the Court in the discharge of their trust. 
It is apparent now that this last-named intention 
cannot be carried out in accordance with the testator’s 
express direction, because the Government cannot be 
made trustees subject to the control of the Court. 
But the Court can and will in exercise of its charity 
jurisdiction appoint trustees to administer the charit­
able gift under its control in such method as will be
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best fitted to give effect to the testator’s expressed 
intention. I am therefore of opinion that the Govern­
ment lunatic asylum has the right to share equally 
with each of the hospitals entitled in the fund allotted 
for their joint benefit, and that the Court should so de­
clare. Further, I agree that trustees should be ap­
pointed and a scheme settled for the administration 
of the trust.

Coming now to the question of poor houses, the 
appellants contend that the will cannot be interpreted 
as applying to the Government poor houses. The ob­
jection rests on the same reasoning as that relied on 
in the case of the lunatic asylum, and must be 
answered in the same way. The expression “poor 
“ house ” has in England acquired a well-known mean­
ing in the administration of the Poor Laws. It is a 
house ^where the poor are maintained at the public 
expense as distinguished from an alms house, which 
is defined as a place in which poor persons are sup­
ported by private charity. The English meaning of 
the expression “ poor house ” has evidently been 
adopted and recognised by the Western Australian 
Legislature in the “ Poor Houses Discipline Act 1882.” 
That Statute applies the expression to institutions 
maintained at the public expense for the relief of 
the poor. It appears from the affidavits that there 
were at the time when the will was drawn, and there 
are nowv, two institutions in this State for the relief 
of the poor maintained wholly at the public expense, 
and known as poor houses. Under these circum­
stances it is, I think, beyond question that those in­
stitutions are indicated by the testator as the objects 
of his bounty. In calling them poor houses he has 
used exact and appropriate language to describe 
them. As in the case of a lunatic asylum that plain 
intention cannot be defeated because the testator has 
in regard to them also mistakenly directed the pay­
ment of his bounty to trustees who have no existence. 
For the reasons which I have stated at length in 
the case of the lunatic asylums, I am of opinion that 
a similar declaration of right should be made in 
favour of the poor houses, and that the same direc­
tions should be given as to the appointment of trustees 
and the settlement of a scheme. In both cases I think 
the formulation of a scheme is required. Public 
lunatic asylums and poor houses cannot be expected 
to supply from public moneys much beyond reasonably 
comfortable maintenance and medical care. But 
there are many ways in which private charity 
sympathetically and wisely administered may render 
the daily lives of both classes of inmates brighter and 
happier than they can be under the ordinary routine 
of Government administration. Some such object 
was, no doubt, in the testator’s mind, and I see no 
reason why it should not be successfully accomplished 
under a well-thought-out scheme settled under the 
direction of the Supreme Court. For these and other 
purposes incidental to the order of this Court, it will 
be necessary to refer the case back to the Supreme
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Court. I may add that I have had the advantage of 
reading the judgment of my learned brother the 
Chief Justice. I entirely concur in what he has said, 
and I agree as to the forms of declaration and order 
which he has mentioned, and as to the orders and 
directions with reference to costs and other matters 
which he has indicated.

Order of- the Supreme Court varied.
[Solicitors—For the Diocesan Trustees, Stone and 

Burt; for the Home of Peace, Parker and Parker; 
for the Solicitor-General, Barker, Crown Solicitor.]
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uprmtc Court.
Before Cussen, J. ) 

I
Oct. 10, 20, 21. 20; 
Nov. 8, 1909.

CAIN and Another v. WATSON and Others.
Will—Direction to sell—“ With all convenient speed ” 

Annuities—Surplus income—Direction to accumu­
late—Validity of—“Wills Act 1890” (No. 1159), 
secs. 35, 36.

A direction in a will that trustees are to sell specified 
real estate “ with all convenient speed ” is inconsistent 
with a power to postpone the sale. Such a direction does 
not require an immediate sale at a sacrifice, but will 
justify a postponement till the first favourable oppor­
tunity for a sale arises.

A direction in a will that an uncertain portion of the 
income from a share of the residuarj^ estate shall be ac­
cumulated and added to the share from which the income 
proceeded, the aggregate fund being divided amongst the 
children of a specified parent, is not a provision for rais­
ing portions, even though the share was originally given 
to the parent absolutely, and though under a later clause 
in the will that parent takes a life interest in portion 
of the income from such share of the residue.

The testator by his will directed his trustees to sell 
his real estate situate elsewhere than in Melbourne, to 
invest the proceeds, and out of the income and the rents 
and profits of his Melbourne property until sold to pay 
certain annuities to two sons and four daughters until 
twenty years after his death, which he called the period 
of distribution, when the real estate in Melbourne was 
to be sold. As to J M, another daughter, the trustees 
were, out of the income and rents and profits afore­
said, “ to pay to her during her life the sum of 
“ £600 per annum from the date of my death until 
“ the death of her husband William Lloyd Murdoch 
“ and from and after the death of her said husband 
“ to pay to her for life £1000 per annum my in- 
“ tention being that the said sums of £600 per 
“ annum and £1000 per annum shall be the only in- 
“ terest my said daughter Jemima Murdoch shall take 
“ or have by way of annual income during her lifetime 

under this my will.” The surplus income over and 
above the annuities was directed to be accumulated “ by 
“ investment thereof and with the resulting income ” in 
certain classes of securities. Subject to the aforesaid 
trusts, the trustees were to hold the said trust moneys, 
funds and securities, and the net proceeds to arise from

the sale of all the testator’s real estate wherever situate 
“' hereinafter called ‘ my residuary trust estate ’ in trust 
“ for my child or children living at the expiration of 
*■ twenty years from my death ” as tenants in common 
the shares of sons to be paid immediately. The testator 
then declared that his trustees should “ retain the share 
“ or shares in my residuary trust estate original and ac- 
“ cruing to which each or any daughter of mine acquir- 
“ ing an absolutely vested interest shall become entitled 
*• by virtue of my will upon trust to pay half of the 
" annual income of such share or shares to each daughter 
“ of mine except my daughter Jemima Murdoch who I 
“ direct shall receive six hundred pounds per annum

until the death of her husband and from and after the 
“ death of her husband the sum of one thousand pounds

per annum and no more out of the income derived from 
“ her share and any surplus income from her share is 
“to be invested and accumulated for her children in 
“ equal shares such annual income or sums to be for the 
“sole and separate use of each daughter of mine” with­
out power of anticipation. If half the annual income of 
any daughter’s share should not amount to the annuity 
previously given to her, the remaining moiety of that 
income might be resorted to for making good the de­
ficiency. He then declared that “ subject to the trusts 
“ aforesaid the share or shares in my residuary trust 
“ estate original and accruing to Avhicli each or any 
“ daughter of mine acquiring any absolutely vested in- 
“ terest shall become entitled by virtue of my will shall 
“ be held in trust for all the children or any the child 
“ of such daughters of mine who being sons shall attain 
“ the age of twenty-one years or being daughters shall 
“ attain that age or marry under that age and if more 
“ than one iu equal shares.” The surplus income, not 
required to make up the amount of her annuity, arising 
from a daughter’s share was to be accumulated by the 
trustees “ by way of compound interest by investment 
“ thereof and the resulting income ” in previously 
specified securities, the accumulation to be added to the 
share, the income of which had produced it.—

Held.—(a) That there was no effective trust for accu­
mulation of the surplus income of J M’s share during 
her life, and that her children living at the period of 
distribution were entitled in equal shares to that surplus 
income, and therefore section 35 of the “ Wills Act 1890 ” 
did not apply. (h) That there was an accumulation 
directed during the life of each of the other daughters 
of the surplus income of her share, which direction was 
void after twenty-one years from the death of the tes­
tator, by reason of section 35 of the “ Wills Act 1890,” 
and could not be supported either as a provision for 
accumulation during the respective minorities only of any 
persons who, under the uses or trusts of the will, would 
for the time being, if of full age, be entitled to the 
annual produce so directed to be accumulated, or as a 
provision for raising portions, (c) That the surplus in­
come of each daughter's share went to her under the 
gift to the daughters, which was absolute so far as not 
validly cut down.

By a codicil the testator empowered his trustees “ out 
“ of the income aforesaid and of the rents and profits of 
“ my real estate as aforesaid to apply for the main- 
“ tenance and education or otherwise for the benefit dur- 
“ ing their respective minorities of the child or children 
“ of each of my children mentioned in my said will the 
“ sum of one thousand pounds per annum for each 
" family of grandchildren.”

Held, that this power ceased to operate at the expira­
tion of twenty years from the testator’s death, as the


