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FEDERATED ENGINE-DRIVERS AND FIRE-
MEN’S ASSOCIATION OF AUSTRALASIA,
Claimant v. BROKEN HILL PROPRIETARY
CO. LTD. and Others, Respondents.

(I'HE ENGINE-DRIVERS CASE.)
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tion of—Association of employés—Industry—Mean-
iny of—Engine-drivers in diverse manufacturing
concerns—Registrar's  certificate—Effect of—>M uni-
cipal  electric-light works—=State instruimentality—
Doctrine  of mon-interference — Applicability of—
Eristence of dispute — Jurisdiction—Evidence—
* Commonwealth Conciliation and Arbitration Act
1904-1910,” secs. 21, 25, 55, 57.

The “ Commonwealth Conciliation and Arbitration Act
1904,” section 55 (1) (b) provides that—“Any associa-
“tion of not less than one hundred employés in or in
“ connection with any industry,” may, under certain con-
ditions, be registered as an organisation. “Industry” is
defined by the Act to mean “ business, trade, manufacture,
* undertaking, calling, service, or employment, on land or
“jwater, in which persons are employed for pay, hire, ad-
“ vantage or reward, excepting only persons engaged in
*“ domestic service, and persons engaged in agricultural,
““viticultural, horticultural, or dairying pursuits.”

The claimant, which was an association of employés,
was in fact registered as an organisation under the Act
in or in connection with what was styled the industry
of **land engine-driving and firing.” Members of the as-
sociation were employed for the purposes of engines in
many undertakings of various characters, c.¢., in mines,
in timber-yards, in tanneries, in soap and candle works.
In pursuance of section 21 of the Act, the Registrar
issued a certificate to the effect that—‘ The said dispute
“in connection with the land engine-driving and firing
“industry is an industrial dispute extending beyond the
“limits of any one State.”” By that section such a cer-
tificate is “ primd faciec evidence that the fact is as
“ stated.”

Held, per Griffith, C.J., Barton and Isaacs, JJ. (O’Con-
nor and Higgins, JJ., dissentientibus), that an industry
contemplated by the Act is one in which employers and
employés are mutually engaged. The vocation of a sec-
tion of workmen all doing similar work, but only as an
incident to widely diverse undertakings, is not such an
industry.  The claimant association was therefore not
registrable under the Act.

Per totamn curiem.—In proceedings before the Court
of Conciliation and Arbitration, the Registrar's certificate
of registration is not conclusive as to the validity of the
registration.

Sembdle, per Grifith, C.J., Barton, O’Connor and
Isaacs, JJ.—Where a municipal corporation undertakes
trading operations in addition to the ordinary functions
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of local government, such operations are not, under the
doctrine of non-interference with State instrumentalities,
exempt from Federal control in relation to conciliation
and arbitration.

The Registrar’s certificate that any dispute is an indus-
trial dispute extending beyond the limits of any one State
is not evidence that an industrial dispute is in existence.

Observations as to the function of the Court of Con-
ciliation and Arbitration regarding the question whether
an industrial dispute exists as a foundation to its juris-
diction.

Observations as to the power of that Court to include
in an award provision for a Board of Reference.

CASE STATED by the President of the Common-
wealth Court of Conciliation and Arbitration.

In the Commonwealth Court of Conciliation and
Arbitration a claim was preferred by the Federated
LEngine-drivers and Firemen’s Association of Aus-
tralasia for the fixing of wages and conditions of
industry, the respondents being the Broken Hill Pro-
prietary Co. Limited and 176 others. Before making
an award the President of the Court stated a case
for the opinion of the High Court as follows:—

1. The claimant is an Association of employés which
is in fact registered as an organisation under the
Act in or in connection with what is styled the in-
dustry of ‘“land engine-driving and firing.”

2. Members of the Association are employed for
the purposes of engines in many undertakings of
various characters, e.g., in mines, in timber-yards, in
tanneries, in soap and candle works.

3. Objection has been taken at the hearing by cer-
tain respondents that such an Association is incapable
of registration under the Act.

4. No application has been made to the Registrar
to cancel, or to apply for the cancellation of the As-
sociation.

5. Objection has also been taken that certain of
the respondents are not subject to the power of the
Court, on the ground that they are State agencies or
instrumentalities. Ior instance—

The Board of Water Supply and Sewerage,
Sydney.

The Mayor, Aldermen, Councillors and Citizens
of the City of Melbourne.

The Municipal Tramways Trust (South Aus-
tralia).

The South Australian Railways Commissioner.

The Commissioner of Public Works of the State
of South Australia.

6. These respondents are constituted under State
Acts, and the parties are at liberty to refer to all
relevant Acts in argument.

7. Objection has also been taken by certain of the
respondents that, notwithstanding sec. 25 of the Act
as amended, this Court is bound by the ordinary
rules of evidence in dealing with evidence tendered
to show that there is jurisdiction for this Court to
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arbitrate, e.g., to show that there is or is not a dis-

pute or a dispute extending beyond the limits of any
one State.

8. In pursuance of sec. 21 of the Act, the Registrar
issued a certificate which has been put in evidence, to
the effect that *‘the said dispute in connection with
“the land engine-driving and firing industry is an
‘“industrial dispute extending beyond the limits of
‘“any one State.”

The claimant contends that the certificate is primd
facie evidence of the existence of a dispute relating
to industrial matters, and in connection with the land
engine-driving and firing industry, as well as of the
fact that the dispute is one extending beyond the
limits of any one State.

9. I have prepared provisionally an award, but in
consequence of the views of the High Court as ex-
pressed in the Boot T7rade Casc, 16 A.L.R. 373. I am
doubtful whether the High Court will not consider
the provision for a Board of Reference to be a delega-
tion of my discretion or powers and to be invalid in
whole or in part. Sec. 40A of the Act purports to
permit a delegation to some extent; but is sec. 40A
valid ?

I submit the following questions for the opinion of
the High Court—questions arising in the proceeding
which are, in my opinion, questions of law:—

1. Is an Association of land engine-drivers and
firemen an Association that can be registered
under sec. 55 of the Act?

2. If not, is the objection fatal to the claim when

the case comes on for hearing?

3. Are the respondents whose names appear in
paragraph 5 hereof, or any, and if so which
of them, subject to the jurisdiction or award
of this Court?

4. Is this Court “ bound by any rules of evidence ”
when evidence is tendered to show or to nega-
tive jurisdiction?

. Is the certificate of the Registrar to Dbe
treated as primd facic evidence of the fact
of the existence of a dispute relating to in-
dustrial matters, and in connection with the
land emngine<driving and firing industry, or of
any other and what facts?

6. Has this Court power to include in the award
the provisions for a Board of Reference as
appearing in the proposed award, or other-
wise; and how otherwise?

HY. B. HIGGINS, J.,
President of the Court.

The proposed award fixed rates of wages for drivers
of locomotive and winding engines, cranes and winches,
firemen, greasers, cleaners and trimmers. The pro-
posed award also dealt with hours, over-time and
holidays, and it contained the following provision:—

BOARD OF REFERENCE.

Should any question or dispute. arise between the

parties out of this award, or respecting any other
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matter of their industrial relations, it may be referred
to a Board of Reference. The Board of Reference
includes either a Commonwealth Board or a Board
for the State of employment.

In either case the Board shall consist of an equal
number of employers (or their representatives) and
of employés (or their representatives), chosen in the
manner approved (whether after or before the choice)
by the Registrar or the Deputy Registrar.

The certificate of the Registrar that the Board is
properly constituted shall be conclusive for the pur-
poses of this award.

If the members present at the meeting of the Board
are equally divided on any question, the decision of
the Registrar or Deputy Registrar may be taken, and’
his decision shall be taken to be the decision of the
Board.

The decision of the Board shall be final and con-
clusive as between the parties to the reference.

The claimant was registered as an organisation
prior to the amending “ Conciliation and Arbitration
Act”™ (No. 7 of 1910). The respondents included
sugar, soap, woollen, iron, jam, brick, brewing, steve-
doring, rubber, aerated water, stationery, ice and other
companies and firms.

D. R. Hall for the claimant.

Starke for the Board of Water Supply, Sydney, the
Municipality of Melbourne, and other respondents.—
The engine-drivers in these multifarious industries
cannot form an industry in themselves. * Industrial
“dispute ” in sec. 51 of the Constitution means a dis-
pute in a well-known industry. An industry means
production and distribution of commodities. There
must be some nexus in the class. The Registrar’s cer-
tificate cannot make that an organisation which would
otherwise not be one. Under Sched. B. the name of the
organisation must contain the name of the industry.
The definition of * industrial dispute,” in referring
to employment upon State railways or to employment
in industries carried on by Commonwealth or State,
suggests industry carried on by, an ewployer. It
means some specific business, in which persons are
employed for pay, except domestic service. But that
exception does not indicate that domestic service
would otherwise be included. Domestic service is not
industrial. The dispute is only cognisable if this is
an organisation. The men must be associated in fact
in the same kind of business before the organisation.
The Act of 1910 afterwards permitted of the employés
in groups of businesses organising—Jumbunna Coal
Mine v. Victorian Coal-miners’ Association, 14 A.L.R.
at 723, per Isaacs, J. The calling is properly the
calling of the principal. Service or employment ‘ in
“which ” persons are employed. Service is used in
two senses in the section. In the first case it refers
to something like transportation service. ‘ Employ-
“ment " refers to the business in which the principal
employs himself. “Employed” means ‘‘ employed by
“others.” Industry means the same employment from
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the employer’s aspect. The certificate is not conclu-
sive—Jumbunna Coal Mine v. Victorian Miners As-
sociation, 14 A.L.R. 702, pcr Higgins, J. [ISAACS,
J—It is a question of fact as to what constitutes
the employment of engine-drivers.] Power is given
to the Registrar to apply for cancellation. A party
may also apply. There is no organisation except
such as fulfils the statutory essentials. The condi-
tions precedent must be observed—Carroll v. Shilling-
law. 12 A.L.R. 347; Re National Debenture, &c.. Cor-
poration, (1891) 2 Ch. 505 at 517. [HIGGINS, J., re-
ferred to Brosunen v. Trait, 9 ALR. 141, 29 V.L.R.
280.] Sec. 25 of the “ Conciliation and Arbitration
Act 1904 7 does not operate till jurisdiction exists, for
there must be a “dispute” and a ‘ proceeding.” The
claimants contend that any hearsay can be used to
show the jurisdictional fact. [GRIFFITH, C.J.—That
does not matter unless the other party shows that in
truth the facts were otherwise.] And on prohibition,
only legal evidence could be used. A Court of limited
jurisdicion usually inquires into the preliminary ques-
tions of jurisdiction. [ISAACS, J., referred to K
parte Whybrow, 16 ALR. at 393.] The President
cannot finally decide that he has jurisdiction.
The question as to the existence of a dispute,
and therefore of jurisdiction, is not expressly com-
mitted to the Arbitration Court, and hence sec. 25
does mnot apply. The Registrar’s certificate is only
prindg facie evidence that the thing called a dispuie
extends over States. As to the Board of Reference.
If compulsory, it is opposed to sec. 48 of the Act of
1904. If optional, there is no authority for it in the
Act. The respondents mentioned in paragraph 5 of
the Special Case are State instrumentalities. As to
the City of Melbourne, no Federal power can interfere
with State functions. One function is municipal
wovernment such as is conferred by State Acts of Dar-
lianment. Some of these men are employed in electric-
light works. Some electric light is sold, but the same
engines generate it as for street lighting. Whatever
the State takes into its control for the benefit of the
community is a Government function. A munici-
pality is for all purposes a State instrumentality.
In South Carolina v. United States, 199 U.S. 437, a
collection of duty was held not a governmental tfunc-
tion. Melbourne was incorporated by various
separate Acts, of which the principal was G Vict.
(No. 7). Under the “ Electric Light and Power Act”
(No. 1413), secs. 2, 10, 12 (2), 16, 55, the profits go
to the municipal fund. As to what are State instru-
mentalities—Meriwether v. Garrett, 12 Otto. 472;
United States v. Baltimore Railway Co., 17 Wal. 322.
The powers are conferred for the benefit of the public.
The only reason for their existence is the benefit of
the State. There is no personal profit. If there is
power to tax, it could destroy these operations. The
award would operate directly on the municipal fund,
not on some source of revenue before it reached the
municipality.  The Court cannot separate the origin
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of the money—=South Carolina v. United States, 199
U.S. at 458, 460. [ISAACS, J., referred to—Brough-
tornn v. Pensacola, 93 U.S. 266; Mi. Pleasant .
Beckwith, 100 U.S. at 533; Mobile v. Watson, 116
U.S. at 304; Re Western Savings Fund v. Phila-
delphie, 31 Penn. at 182; Bailey v. Mayor of New
York, 3 Hill 531; Moodalay v. East India Co., 1 B.C.C.
469; The Queen v. McCann, L.R. 3 Q.B. at 146.] As
to Bailey v. Mayor of New York, the defence failed
because it was a mere question of negligence in the
exercise of powers of a municipal corporation. These
American cases are only directed to the inquiry as
to what incidents are attached to the ownership of
property and fulfilment of contracts by municipalities.
[ISAACS, J., referred to—Coomber wv. Justices of
Berks, 9 A.C. 61.] Electric lighting is now well
within the functions of the Government or its auxili-
aries. As to the Sydney Water Board, ‘ Metropoli-
tan Water and Sewerage Act 1880,” 43 Vict. (No. 32),
51 Vict. (No. 28), 53 Vict. (No. 16), three members
are appointed by the Governor, two by the Sydney
Council, two by the boroughs in the County of Cum-
berland, and the Governor appoints one of them as
president, and the Board can recover rates for the
water and sewerage, and the funds are paid to the
Treasury. The Board is made a public department.

Hall—Engine-drivers in different classes of under-
taking may be properly registered as an organisation.
A contractor employing a carpenter is connected with
the carpentering industry, otherwise the scope of the
Act would be very limited. Engine-driving is an in-
dustry in itself. The engine-driver has no strict con-
nection with the output of the factory; he is only
connected with the work of engine-driving. It would
be useless for an engine-driver to join an organisation
of ~jam makers. 1Ile would understand nothing about
the work apart from the engine-driving. The term
*calling” refers to the worker. He is the person
called or ordered. The community of interest is not
between those producing the same commodity, but
between those employed in the same class of labour.
The President is to act on the Registrar’s certificate.
The organisation is a proper party till the registra-
tion is cancelled. The Court is a court of equity
and good conscience, and the rules of evidence do
not apply to the inquiry as to jurisdiction, because it
is a “proceeding "—Railwcay Service Case, 13 A.L.R.
273. The Board of Reference is valid as a convenient
way of working out the Court’s directions. He re-
ferred to N urray v. Wilson Distilling Co., 213 U.S. 151
at 173.

During the argument the following respondents
were struck out of paragraph 5 of the Special Case :—
The Municipal Tramways Trust (South Australia),
the South Australian Railways Commissioner, the
Commissioner of Tublic Works for South Australia.

Cur. adv. vult.

GRIFFITH, C.J., read the following judgment:—

The first question submitted by the Special Case ix



288
THE ENGINE-DRIVERS’ CASE.

whether an Association of land engine-drivers and
firemen is an Association that can be registered under
sec. 55 of the Commonwealth ** Conciliation and Ar-
bitration Act.” That is a pure question of construc-
tion. Our duty is to construe the Act as we find it,
and not according to what we think would be a con-
venient or useful construction. The facts relevant to
this question are thus stated :—*‘ The claimant is an
“ Association of employés which is in fact registered
“as an organisation under the Act in or in connection
“with what is styled the industry of ‘land engine-
“‘driving and firing.” Members of the Association
‘“are employed for the purposes of engines in many
“undertakings of various characters, c.g., in mines,
“in timber yards, in tanneries, in soap and candle
“works.” Sec. 19 of the Commonwealth *“ Concilia-
tion and Arbitration Act” provides that the Court
shall have cognisance of, intcr alia, all industrial dis-
putes which are submitted to the Court by an organi-
sation by plaint in the prescribed manner. The
plaint in the present case purports to be submitted
to the Court under that provision, and unless the
case falls within it the Court has not any jurisdic-
tion to deal with it, since it is not within any other
- provision. The question, therefore, goes to the root
of the proceedings.

The term *‘ organisation ”/meuns an organisation
registered pursuant to the Act (sec. 4). Sec. 55,
which prescribes the conditions of registration, is as
follows :—“55. (1) Any of the following Associations
“may on compliance with the prescribed conditions
“ be registered in the manner prescribed as an organi-
“sation—(¢) Any Association of employers in or in
‘“ connection with any industry who have in the ag-
“gregate throughout the six months next preceding
*“the application for vregistration employed on an
“average taken per month not less than one hun-
“dred employés in that industry; and (D) any As-
“gociation of not less than one hundred employés
“in or in connection with any industry.” Sec. 4 de-
fines the term “ industry” as follows:—" ‘Industry’
“means business trade manufacture undertaking cal-
‘“ling service or employment on land or water in
“which persons are employed for pay hire advantage
“or reward excepting only persons engaged in domes-
“tic service and persons engaged in agricultural viti-
“cultural horticultural or dairying pursuits.” The
words from *excepting only” to the end of the de-
finition have been repealed by the Amending Act of
1910, and the following words substituted—'and in-
“cludes a branch of an industry and a group of in-
“industries.” The registration of the claimant organi-
sation was, however, made in 1908, and its validity
depends upon the law as it then stood; but I do not
think that the amendment, even if it applied to the
present case, would make any difference in the re-
sult.

The question for determination then is whether
the claimants are an Association of “ employés in or
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“in connection with any industry ” within the mean-
ing of sec. 55 (1) (b)? The answer to the question
depends upon the semse in which the term * any in-
*dustry ” is there used. It is to be noted that the
words are not ‘ persons engaged in any industrial
“vocation” or “engaged in industry,” but *em-
‘“ployés in or in connection with any industry.” It
is, however, contended for the claimants that the
term ‘““any industry,” as used in the second member
of sec. 55 (1), means ‘‘industrial vocation,” that is
to say, that it is sufficient that the associated em-
ployés shall be engaged in the same calling or voca-
tion, entirely irrespective of the branches of industry
in which their employers are engaged. The respon-
dents for whom Mr. Starke appeared contend, on
the other hand, that the term * industry” as used
in sec. 55 (1) (b), connotes an entirety different from
and outside of the mere personal vocation of the em-
ployé, and should be construed objectively, as denot-
ing a collective enterprise in which, to use the words
of sec. 7, employers and employés are associated.

It is conceded that the facts as set out in the Special
Case are stated with a view to raise, and do suffi-
ciently raise, this point. The claimants do not deny
that in sec. 55 (1) (@), which speaks of ‘employers
“in or in connection with any industry,” and of
“employés in that industry,” the word “ industry”
must bear the meaning put upon it by the respon-
dents. The respondents, very naturally, ask, why
should the same words, twice used in the same sec-
tion in the same phrase, “in or in connection with
‘“any industry,” have a different meaning according
as the phrase is used to qualify the term  employer ”
or ‘“employé?” The claimants’ contention is based
on the words *‘ calling,” ** employment ” and “ service ”
in the definition of “industry.” Itach of those words
is capable of Dbeing used either subjectively or ob-
jectively. TFor instance, the phrase “.1 B is employed
‘“in gardening” may mean either that 4 B is em-
ployed by another person to do gardening work or
that he occupies himself in gardening. That is to
say, the words ‘“ are employed,” in the definition, may
be used in the passive or in the reflective sense.
When a word is capable of two meanings, reference
must be had to the subject-matter and to the con-
text to ascertain the true sense.

The terms to Dbe interpreted are mnot * calling,”
“employment ” and “service” standing alone, but
those terms qualified by the words “in which per-
‘“sons are employed for pay, &c.,” suggesting some-
“thing outside of or larger than the employés, and in
which they may be embraced. When the same words
qualify the terms “ business,” “ trade,” *“ manufacture”
and “ undertaking,” the term so qualified obviously
means the collective enterprise in which the em-
ployés are engaged, and the word “employed” is,
equally obviously, used in what in inflected languages
is called the passive voice. If ordinary rules of con-
struction are applied, the terms “ calling,” ‘ employ-
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‘

“ment,” “service,” and the word “employed” used
in connection with them, must receive the same con-
struction. On the contrary view, there is a sudden
change of meaning of the same word in the same
sentence, and the phrase ‘““in which persons are em-
“ployed,” which as to part of the subject means
“in which persons are employed by an employer,”
means as to another part “in which persons engage.”

Regarding the matter as one of ordinary gramma-
tical construction, these considerations would, in my
opinion, be conclusive. But there is much more in the
case. The words “employment” and ‘employed”
are frequently used in the Act, and in every instance,
leaving out the contested one of sec. 55 (1) (d). in
the sense which I have indicated as the right one
to be adopted in that instance also. I will refer to
a few of them. In the definition of the term “in-
“dustrial dispute” in sec. 4 we find—* Industrial
“ dispute includes (1) any dispute as to in-
“dustrial matters arising between an employer or an
“organisation of employers on the one part and an
‘“organisation of employés on the other, and (2) any
‘“dispute in relation to employment in an industry
‘“carried on by or under the control of the Common-
“wealth or a State or any public authority consti-
“tuted under the Commonvwealth or a State.” TIlere
the employé is regarded as a person employed by
an employer in an industry in which both are en-
gaged. So in the definition of the term ¢ industrial
“matters,” that term includes all matters relating to
“work pay wages reward hours privileges rights or
‘“duties of employers or employés or to the mode
“terms and conditions of employment or non-employ-
“ment,” where the concept of association with mutual
rights and obligations is involved. So in sec. 7 we
find—* Where persons with a view to being associated
‘““as employers and employés respectively in any in-
“ dustry have entered into an industrial
“agreement with respect to employment in that in-
“dustry.” Again, in the provisions of sec. 38 relat-
ing to the (now declared invalid) Common Rule.
where the Court is required to have regard to the
extent to which the industries or the persons affected
enter, or are likely to enter, into competition with
one another, the term “industry” is clearly used in
the sense which I have indicated to denote some re-
lationship in which employers and employés are as-
sociated. It is not necessary to pursue the matter
further.

The only answer made to this reasoning is the
argument ab inconvenienti, which is at best a wealk
one, and not infrequently involves a petitio principii.
It is said that it would be inconvenient not to allow
persons engaged in a common industrial vocation,
such as carpenters, to form an association or organisa-
tion. So far as regards associations, there is nothing
to prevent them from doing so. But so far as re-
gards an organisation, whieh is registered for the
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purposes of litigious proceedings in the Court, very
different considerations arise.

In the first place, it might be equally inconvenient
that all persons who employ, say, carpenters, should
be regarded, contrary to the fact, as carrying on a
common enterprise or industry, and so become liable
to be involved in one vast litigation. A good illustra-
tion is afforded by the present case, in which the
award as proposed would extend to employés engaged
in industries of all possible kinds, from drivers of
locomotives or of winding engines on mines to men in
charge of small gas-engines used in industries in
which the use of engine power is merely subsidiary,
and to employers engaged in equally diverse indus-
tries.

In the second place, that is not the scheme of the
Act. The unit of aggregation for the purpose of in-
dustrial agreements and proceedings in the Court is
not the handicraft but the collective enterprise in
which employers and employés are associated. Pro-
vision is accordingly made for the grouping together
of employers engaged in .the same industry, as well
as of employés similarly engaged. In either case the
parties associated presumably have a common interest
in the matters in dispute—see, for example, secs. 7
and 55 (1) (a). The distinction between associa-
tions of persons who follow the same or similar voca-
tions on the one hand and organisations on the other
is emphasised by the definition of the term * associa-
“tion ” in sec. 4, where a trade union, which is usually
composed of such persons, is taken as the typical in-
stance, while the “organisation” that may be regis-
tered and may become a litigant must be such an as-
sociation as is defined by sec. 55 (1) (D).

The Act as framed has regard to the interests of
all parties concerned, employers as well as employés.
and not. as seems sometimes to be taken for granted,
to the interests of one party only. The scheme of the
Act assumes on the contrary that the employers con-

cerned in an industrial dispute extending beyond the

limits of one State have a substantial solidity of in-
terest already existing antecedent to and independent
of the dispute. I adhere to what I said in the Wood-
workers’ Case,, 15 AL.R. 381, on this point—* The
“ dispute must be single in the sense that there must
“phe a substantial community of interest amongst the
“ demandants and amongst those who refuse the de-
“ mand.”

It seems to me as impossible to deny that the
employers and employés concerned in an industrial
dispute must be engaged in the same industry as to
afirm that every person who employs a carpenter or
engine-driver is, in any relevant sense, engaged in
the industry of carpentry or engine-driving, or to say
that there is a community of industrial interest be-
tween a farmer who employs an engine-driver to
drive a stationary engine in Queensland, and a com-
pany which employs drivers of locomotive engines in
Tasmania. To these considerations it may be added that
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the regulation of wages or hours of employment for
the whole body of persons engaged in the same voca-
tion, but employed in different industrial enterprises,
may be fitly regarded as a proper subject for a law
to be made by a Parliament having authority to deal
with such matters, or by some delegated legislative
authority, such as a wages board, rather than as a
subject for litigation or arbitration.

I am aware that attempts have been made to turn
the Act into a scheme for effecting this purpose. But,
as I have said in previous cases, the Arbitration
Court has no legislative authority; its functions are
to settle actual disputes between actual employers or
groups of employers on the one hand and employés
on the other, and then only when the dispute extends
beyond one State. Nor, in my opinion, was the Act,
any more than the provision in sec. 51 (xxxv.) of the
Constitution designed to facilitate the manufacture of
disputes for the purpose of bringing them bhefore a
Federal tribunal. Omn the contrary, it was designed,
however it has been sought to be applied, to promote
industrial- peace.

For these reasons, I am of opinion that the opinion
tentatively expressed by my brother Isaacs in the
Jumbunna Case, 14 A.L.R. at p. 723, is sound, and
that ‘“an industry contemplated by the Act is one in
“which both employer and employés are engaged, and
“not merely industry in the abstract sense; or, in
‘“ other words, the labour of the employé given in re-
“turn for the remuneration received from his -
“ployer.” The first question must, therefore, in my
judgment, be answered in the negative.

The second question is whether the objection is
fatal to the claim when the case comes on for hear-
ing? It is contended for the claimants that the regis-
trar’s certificate of registration is conclusive. Sec.
57 provides that the certificate shall, until proof of
cancellation, be conclusive evidence of the registra-
tion of the organisation mentioned in it. and that it
has complied with the prescribed conditions to en-
title it to be registered. The prescribed conditions
to be complied with by associations are declared by
sec. 55 (2) to be those set forth in Schedule B, which
are all of a directory nature, setting forth steps to
be taken by an association Dbefore 1';agistrnti0n.

In my judgment, an association which is not within
the categories defined in sec. 55 is incapable of being
registered. The conditions are conditions to be com-
plied with by an association which is assumed to be
capable of being registered. Its existence as such
must precede the compliance. That existence is in
one sense, no doubt, a condition precedent to regis-
tration, but it is not one of the conditions prescribed
in Schedule B, and referred to in sec. 57. The notion
that a certificate by the Registrar, which is a mere
ministerial act, should have the effect of validating a
thing which the law does not allow to be done. is
primd facie improbable. The cases of In re National
Debenture Corporation, (1891) 2 Ch. 505, in the Court
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of Appeal, and Carroll v. Shillinglaw, 12 A.L.R.
347, in this Court, emphatically negative it. The
second question must therefore be answered in the
aflirmative.

This is sufticient to dispose of the case, since no
award can be made upon a claim brought forward by
the present claimants. But, in compliance with the
strongly-expressed desire of my Dbrother Higgins, I
will say a few words on the remaining questions. I
premise by saying that in my opinion the function of
the Iigh Court upon a case stated under sec. 31 is
judicial and not advisory, and is limited to deter-
mining questions of law actually arising in the case
and necessary for its decision. I need not again refer
to the opinion of the Judges in MceNaghtew's Case,
which I quoted in the Woodworkers' Case, 15 A.L.R.
at p. 379. But although anything further that I have
to say is extra-judicial, there are occasions on which
extra-judicial utterances are excusable.

The third question submitted is whether the Board
of Water Supply and Sewerage, Sydney, and the Cor-
poration of the Mayor, Aldermen, Councillors and
(litizens of the City of Melbourne are subject to the
jurisdiction or award of the Arbitration Court. Upon
examination of the Statute of New South Wales under
which the Sydney Water Supply and Sewerage Board
is constituted, it appears that the Board is in the
strictest sense a department of the State Government.
1ts receipts go into, and its disbursements are defrayed
from, the consolidated revenue, and all its actions are
subject to the control of the Governor in Council. It
was not contended before us that the question could
be answered in the affirmative with respect to this
Board, or that the case was in this respect distinguish-
able from the Railicay Servants’ Case, 13 A L.R. 273.

With regard to the Melbourne Corporation we were
invited to hold that a municipal corporation isx an
instrumentality of the State Government, and is en-
titled to the same immunity from interference by the
Federal power as the Government departments of the
States. I express no opinion upon the grave and
difficult question of how far, if at all, the doctrines
which have been laid down in the United States of
America on this subject should be regarded as im-
plicitly adopted by the Constitution of the Common-
wealth., But as at present advised, 1 see no serious
reason for doubting that if a municipal corporation
chooses to engage in what has lately been called
*“ municipal trading,” and joins the ranks of employers
in industries, it is liable to the same Federal laws as
other employers engaged in the same industries. This
limitation is, indeed, I think. generally accepted in
the TUnited States—see South Carolina 1. United
States, 199 U.S. 437, and the decisions of the Supreme
Courts of New York and Pennsylvania cited in that
case.

The fourth question is whether the Court is bound
by any rules of evidence when evidence is tendered to
show or to negative jurisdiction. With much respect,
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this is not, in my opinion, a quesion of law arvising
in the proceeding within the meaning of sce. 31.
Whether the Court has or has not jurisdiction, 4.c..
whether an industrial dispute actually exists, and if
so whether it extends beyond the limits of any one
State, are questions of fact. The jurisdiction of the
Court depends upon the existence of the facts. If the
existence is challenged by proceedings for prohibition
in this Court, or possibly on an attempt to enforcc
the award, the fact must be determined independently,
and the opinion of the President of the Court on the
point is not binding. In other words, the existence
of the facts is a condition of jurisdiction. If they
exist, it is quite immaterial to inquire by what route
the President arrived at a right conclusion. If they
do not, it is equally unimportant to inquire how he
fell into error. In such a matter this Court is not
a Court of Appeal from him.

But the first duty of every judicial officer is to
satisfy himself that he has jurisdiction, if only to
avoid putting the parties to unnecessary risk and ex-
pense. In this respect a grave responsibility rests
upon the President, whose jurisdiction is limited both
by the Constitution and the Act. This responsibility
is not diminished by the possibility that he may be
misled by imperfect or erroneous information. The
mode of satisfying himself may vary in different cases.
In most cases that come before an ordinary Court of
law it is not necessary to make any inquiry on the
subject, although in some cases it is. In dealing with
the question of jurisdiction, the President must exer-
cise his discretion as to the evidence which he will
receive and upon which he will act, and is no more
fettered in that exercise than in receiving evidence
upon any other matter in his Court. I do not think
that in this respect the amendment of sec. 25 makes
any difference.

The fifth question is whether the certificate “of the
“ Registrar is to be treated as prim4 facie evidence
“of the fact of the existence of a dispute relating to
‘“industrial matters, and in connection with the land
‘“engine-driving and firing industry, or of any other
“and what facts?” Sec. 21 provides that—“A cer-
“tificate by the Registrar that any dispute relating
“ to industrial matters is an industrial dispute extend-
“ing beyond the limits of any one State shall be
“primd facie evidence that the fact is as stated.”

The fact to be stated is that “a dispute relating
“to industrial matters is an industrial dispute ex-
“tending beyond the limits, &c.,”” not that the dis-
pute is in existence, which is a fact to be ascertained
aliunde, and to which the section has no application.
But, since the section can only come into play where
there is no other evidence of the extension of the
dispute, and the certificate would probably not be
given unless the fact were notorious, the point is not
of any practical importance.

The sixth question is whether the Arbitration Court
has power to include in the award certain pro-
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visions relating to a board of reference set out in
the draft award, which are in effect that if any ques-
tion should arise between the parties out of the award
or respecting any other matter of their industrial re-
lations, it may be referred to a Board of Reference,
to be constituted by election in manner approved by
the Registrar, and whose decision is to be final.

So far as regards the words “respecting any other
“matter, &c.,”’ it is conceded that the Court has no
such power. As to the rest I have some difficulty in
knowing whether the words, “may be referred,” are
intended to mean “referred by either party against
“the wish of the other,” or “ referred by consent of
* both parties.” In the latter view the effect would
be a voluntary reference outside the award altogether,
and deriving its efficiency from the ordinary law and
not from the award. In the former view the effect
would be to enable the Board to supplement the award
by a direction, a breach of which might, under secs.
44 and 49, be enforced by fine. I do not think that
this would be competent.

The proposed delegation does not purport to be made
under the powers conferred by sec. 40A of the Act of
1910, so that it is not ‘necessary to express any
opinion on that section, which indeed could not fitly
be expressed except in a concrete case raising the
validity of some order or direction purporting to be
made in exercise of the power conferred by it.

DBARTON, J., read the following judgment :—Before
beginning to discuss Question 1, it is well to advert
to one of the general rules for the construction of
Acts of Parliament, that ‘ the same words must be
“prima fecie construed in the same sense in the dif-
“ferent parts of the Statute”—per Chitty, J.. in
Speneer v. Metropolitan Board of Works, 22 Ch. D. at
149. In Reg. 2. Poor Law Cominissioners, 6 A. & E.
at p. 68. Lord Denman said for the Court—* We dis-
“claim altogether the assumption of any right to
“ assign different meanings to the same words in an
“ Act of Parliament on the ground of supposed general
*intention in the Act.” Of course, the inference from
an identity of terms can be rebutted by a context
showing clearly that in the instance in question the
word or phrase is used in a sense different from that
which it conveys elsewhere in the Statute. The
Principal Act requires in sec. 4 that the meanings
there given to a number of expressions shall be at-
tached to them wherever they occur in its provisions,
“except where otherwise clearly indicated.” But it
is, of course, necessary in this, as in other cases, to
interpret the interpretations themselves where argu-
ment is raised as to the meaning of any of them;
and this task has been undertaken by both parties
to the Special Case.

An “association” is defined as ‘“ any trade or other
“union or branch of any union or any association or
“pody composed of or representative of emp]oyers or
“employés or for furthering or protecting the in-
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“ terests of employers or employés.” The distinction
between trade or other unions, and associations or
bodies representing the interests of employers or em-
ployés is noticeable. It must have been present to
the mind of Parliament as a matter of common know-
ledge, that a trade union did then, as it does now,
often consist of a number of persons grouped together
in respect of their pursuit of some one vocation,
such as that of carpenters, that of engine-drivers,
that of shop assistants, or that of carters; while on
the other hand the employés in a particular concern
often did, as they do now, band themselves together,
in a union or otherwise, in respect of that concern
as an entire and collective undertaking, such as a
dockyard, a foundry, a flour-mill, a boot factory or a
colliery. But, as will be seen, it is not every “as-
“sociation ” that is entitled to become an * organisa-
“tion” by registering under the Act, any more than
every body of men forming a trade union has such
a right. ‘“Employer” is next defined as “an em-
“ployer in any industry,” and ‘“employé” as “an
“ employé in any industry;” and as under sec. 55 (of
which more presently), it is among the requisites to
lawful registration as an ‘““ 6rganisation ” that the body
seeking to be registered should be *‘ an association of
‘“ employers in or in connection with an industry,”
or “an association of employés in or in connection
‘“with an industry,” it is convenient to consider now
what appears to be meant by an industry in the de-
finitions of “employer” and “employé.” Applying
the rule of construction already mentioned, we have
the term *industry” primd feacic meaning the same
thing in both of them. If it does, it is used in both
to denote the enterprise in which the employer in-
vokes the services of the employé, and which is carried
on by their co-operation. An industry, therefore, is
looked on as an entirety, existing only by the rela-
tion of employer and employé. If any other meaning
of an industry can be found which will fit the em-
ployé it certainly will not fit the employer. To adopt
any other meaning, therefore, would vesult in apply-
ing the word to each in a different sense, which in
the absence of a compelling context is against the
rule of construction.

Well, is “industry ” used elsewhere in any different
sense? In the same section—‘ Industry means busi-
“ness trade manufacture undertaking calling service
“or employment on land or water in which persons
“are employed for pay hire advantage or reward ex-
‘“ cepting only persons engaged in domestic service or
“persons engaged in agricultural viticultural horti-
“cultural or dairying pursuits.” It is only Dbecause
of the employment for pay, &c., that either the em-
ployer or the employé is in an industry at all. That
was plain enough before, but it is the essence of this
definition. A reciprocal relation is postulated which
shows that the “industry” in which it exists is some
enterprise carried on as a concrete whole by an em-
ployer with the aid of his employés. The words
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« calling service or employment” are used in the same
sense as “business trade manufacture undertaking,”
to denote the sphere occupied by the exertions of the
employer and those whom he employs. They depend
for their full meaning. as the earlier words do, on
the condition that in them ¢ persons are employed
“for pay” or other recompense. The thing meant is
the whole enterprise—the “service”—in which “ per-
“ gons are employed for pay;” and it is that enter-
prise which an industry is defined to mean. I do not
see how it can be urged with reason that in this
definition a “business” in which a man is employed
for pay, and a “ calling” in which he is so employed,
are not equally industries in the sense of industrial
concerns, or that they are mere avocations of work-
men; or that “pay,” “hire”” ‘“advantage » and
« peward” are not equally used to denote the com-
pensation which the employed has from the employer.

The exception of “ persons engaged in ‘domestic ser-
“ yice ” was much relied on in support of a different
construction. But it will be seen that the conception
of an industry which is evinced in the definition down
to this exception is maintained in the rest of the Act,
and to adopt the claimant’s interpretation of the
definition would lead to the dilemma that we must
either do violence to these other provisions, or, adopt-
ing his interpretation, admit that it is in the very
definition of an industry that the term is used in a
sense to be disregarded in every other part of the
Statute in which it is found. I think then that the
exception as to domestic service must be looked on
as introduced for more abundant caution, possibly to
prevent the supposition that one class of persons en-
gaged in paid work was included in a definition in-
tended to denote whole enterprises in their collective
sense. I cannot regard the words as altering or
modifying the meaning so plainly conveyed by the
prior part of the section. It is a common experience
to find in Acts of Parliament provisions added, by
way of exception, to sections in the subject-matter of
which they are not inherent, their proper place being
in the category' of substantive provisions. In this
case, for instance, the object desired could better have
been attained by a short clause to the effect that
nothing in the Act should apply to the persons com-
prised in these two exceptions. It is plain that it was
intended to exclude them altogether from the opera-
tion of the Statute. In 1910 the exceptions were
omitted, and after the word “reward” these words
were added—* And includes a branch of an industry
“and a group of industries”” As the claimant As-
sociation was registered in 1908, this alteration does
not affect the present question. The definition must
be read as it stood in 1908.

The meaning of an industry is further indicated
by a phrase in the definition of “ industrial dispute.”
and as it is referred to by my learned brother Isaacs
in his judgment in the Jumbunna Case, in a passage
highly applicable to the definition section (14 A.L.R.
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at p. 723), I quote his words—* An industry contem-
‘“plated by the Act is apparently one in which both
“ employers and employés are engaged. and not merely
“industry in the abstract sense, or in other words,
“the labour of the employé given in return for the
“ remuneration received from his employer. JAs sug-
“ gested, not only by the words defining *industry’
‘“itself, but also by Schedule B, and by such a phrase
“in the definition of ‘industrial dispute’ as ‘ employ-
‘ment in industries carried on by or under the con-
‘trol of the Commonwealth,” &c., an ‘industry’ as
intended by Parliament seems to be a business. &c.,
in which the employer on his own behalf is engaged
as well as employés in his employment. Turning
“to the specific definition of ‘industry, it rather ap-
“pears to mean a business (as merchant), a trade
“ (as cutler), a manufacturer (as a flour-miller), un-
“dertaking (as a gas company), a calling (as an en-
*gineer), or service (as a carrier), or an ewmploy-
“ment (a general term like ‘aulling’—embracing
“some of the others, and intended to extend to voca-
“tions which might not be comprised in any of the
“rest), all of these expressions so far indicating the
**occupation in which the principal, as I may call him,
‘is engaged whether on land or water. It the occu-
“ pation so described is one in which persons are
“employed for pay, hire, advantage or reward, that
“1is, as employés, then, with the exceptions stated, it
“is an industry within the meaning of the Act.”
This view. of the meaning of an industry as defined
is fully supported by subsequent provisions. 7

“
“
“
“

“

Sec. T
deals with the refusal or neglect “to offer or accept
“employment ” in cases “ where persons, with a view
‘““to being associated as employers and employés
“respectively in any industry, or representatives of
“such persons, have entered into an industrial agree-
“ment with respect to employment in that industry.”
The word “industry” as used here brings us back
to the definition, and elucidates the use of the word
in what I have termed its collective sense. as some
enterprise or concern in which an employer and a
body of employés are mutually engaged—or a num-
ber of enterprises of the same kind. Further support
appears on consideration of sub-secs. (f) and (¢) of
sec. 38. TFor though these provisions have bLeen held
invalid, they may be looked at as examples of the
sense in which the Statute uses the terms “ industry ”
and “industries.” 1 refer particularly to the power
to direct within what area or under what conditions
a common rule is to bind “the persons engaged in
‘“the industry whether as employers or employés.”
It seems to me plain beyond any reasonable doubt
that the industry of the employé must be that of the
employer also, for they are both to be ‘“ engaged” in
it, whether at the moment they are actively prosecut-
ing it or not. The conclusion is confirmed by study
of the authority given by sec. 41 to enter for pur-
poses of inspection “any building mine mine-working
“ship vessel place or premises of any kind wherein
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“or in respect of which any industry is carried on,
& Carried on by whom? Carried on where?
Obviously in the place or premises in which the one
employs the others, the employer as well as the em-
ployés once more; and so we come back to the defini-
tion clause, only to find the sense of this section and
that of the definitions identified.  Such expressions
as those quoted from secs. 7, 38 and 41 could scarcely
be used in relation to a number of sections of persons
performing work of only one subdivision or class in
scores or hundreds of concerns not merely widely
separated, but widely differing in nature as well as
in name, carried on by many employers between whose
businesses no identity, nor any resemblance, nor in-
deed the slenderest tie of common interest, exists.
How can a number of employers, thus diverse and
unlike in their aims, combine to any purpose for
mutual protection in the absence of the common in-
terest which is the very motive of defence? How
could conciliation or arbitration operate in the full
measure contemplated by the Act under such con-
ditions?

Let us look at the use of the term in the provision
made for registration by sec. 55. On compliance with
the prescribed conditions, an association may be
registered as an organisation if it be “an association
“of employers in or in connection with any industry,”
or an “ association of employés in or in connection
“with any industry” (I leave out all words not
material to the meaning of an *industry ”). Which-
ever of the two meanings contended for be given to
the term, it is clear that the *industry” affords in
the contemplation of this section—as I think it does
throughout the Act—the nexus of interest which as-
sociates the employés on the one hand and the em-
ployers on the other. It is with reference to the con-
ditions of that “industry” that either association, if
registered, will contest a claim brought by the other
before the Court. If the “industry ” means the mere
calling or vocation of a person, that term does not
apply to both parties. If it fits the employés it does
not fit the employer. That will appear plainly enough
if one attempts to apply it to both in the sense the
claimant would give it. But to have a rational mean-
ing in this connection it must be applicable to both.
Besides, no context is suggested as requiring a change
from the meaning clearly conveyed in the first branch
(@) of the section.

“ Industry,” therefore, as defined in the fourth sec-
tion, and as used elsewhere in the Act, means a con-
cern or concerns carried on by employers, in which
the employés work with the employers for wages or
other recompense. It does not mean the mere voca-
tions of sections of workmen not bound together in
respect of their connection with an enterprise or
enterprises of the same kind, but carrying on, in
widely diverse undertakings—for example, “in mines,
“in timber-yards, in factories, in soap and candle
“ works "—one out of the many classes or divisions
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of work which are necessary for completely constitut-
ing and conducting such undertakings. Such sections
of workmen may form associations for their mutual
support and protection, and nothing that has been said
in this case casts a doubt on the legality of such
bodies, but they are not associations of employés “in
“or in connection with any industry” as the term
“industry ” is used in the Act. A great part of the
intention of the Act is that one party may be able to
treat with the other—employers with employed—in
respect of the conditions of employment in the con-
cerns which are known as industries (I use the word
conditions in the large sense in which the Act refers
to “industrial matters”) or to make agreements with
the other party on disputed questions touching such
conditions, or failing agreement to bring the other
party before the Court by plaint for its award on the
points in dispute affecting the concern or concerns
and the interests of either party therein. T.o facili-
tate the attainment of these ends, associations,
whether of employers or of employés, are permitted
on certain conditions to register as organisations in
connection with the particular concern or concerns,
that is, the industries, in which they employ or are
employed. But, as has been shown, whatever other
conditions may be fulfilled, registration cannot be
legally granted to an association unless it exists in
or in connection with an industry in the meaning
given by the Act to that term. The claimant As-
sociation here is not composed of employés in con-
nection with any industry within the meaning of the

Act. Engine-driving and firing are vocations largely
used in a vast number of industries. But, for the

purposes of this Act, vocations though they are. they
do not constitute an industry. The claimant Associa-
tion, therefore. was hot entitled to registration, and
I answer Question 1 in the negative.

In dealing with Question 2, regard must be had to
sec. 19. The Court is to have cognizance of three
kinds of industrial disputes. As there has not been
either a certificate under sub-sec. (@) or a request
under sub-sec. (¢). and the alleged dispute has been
submitted by plaint, it comes under sub-sec. (b). But
in order to make a valid submission by plaint the
claimant must be an organisation—sub-sec. (D). I
take it that must mean a legally constituted organisa-
tion, for organisations as parties to industrial dis-
putes have no existence save under the provisions of
this Act. By sec. 4 an “organisation means any
‘“organisation registered pursuant to this Act and so
“far as applicable it also includes any proclaimed
“organisation to which the Governor-General declares
“this Act to apply.” The claimant Association is
not a proclaimed organisation. It claims a right to
sue by virtue of its registration. But it T have
answered Question 1 rightly, it is not a legally
registrable body. TIts claim to become a party by
submitting a plaint is based on a registration which
was given to it without statutory warrant. As it can
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only exist as a claimant by virtue of a legal registra-
tion, the objection is fatal, unless the position is saved,
as it is said to be, by the certificate of registration
as an organisation which the Registrar has issued to
the claimant Association. That certificate is, by sec.
57, “until proof of cancellation conclusive evidence of
“the registration of the organisation therein men-
“tioned and that it has complied with the prescribed
“ conditions to entitle it to be registered.” This point
is completely disposed of by the decision of this Court
in Carroll v. Shillinglaiwe, 12 A.LR. 347, and by the
case of Baroness Wenloch v. River Dee Company, 38
Ch. Div. 534, cited in all the judgments in the first
mentioned case. The certificate of the Registrar is
conclusive that all things required by the Act to be
done by an association claiming to be registered have
been duly done. But it has no greater effcct. The
Statute has not given to an officer of the Court power
to validate anything which is void «b initio, such as
the registration of an association which was in its
very essence incapable of being made an organisation
by the fact of registration. I therefore answer Ques-
tion 2 in the affirmative.

As the claim thus fails upon a fatal objection,
answers to the remaining questions are not strictly
necessary. The points have become, if I may say <o
with great respect, academical, and our answers to
them will be extra-judicial. Moreover, I share the
doubt already expressed whether these are, within
the meaning of sec. 31 (2), questions “arising in the
“proceedings,” and whether this Court in now pro-
nouncing upon them will not take on itself the func-
tions of an adviser. Nevertheless, my learnced brother
the President has stated that it will be of value to
him in the performance of his duties to have the
opinions of the Court, and 1 therefore venture to give
mine, but not as decisions, for apart from Questions
1 and 2, our answers will not now decide anything.

Question 3 has been amended by IIis Honour so as
to include only the two bodies which stand first and
second in the list appended to paragraph 5 of the
Special Case.. Mr. Starke, on behalf of these two
respondents, contends that they are instrumentalities
of the Governments of their respective States, and
that as such they can neither be taxed nor regulated
by any IFederal law. As to the first-named body, the
Board of Water Supply and Sewerage, reference was
made to the New South Wales Act, which constitutes
it (43 Vict.,, No. 32), passed in 1880, and to two
amending Acts, passed respectively in 1888 and 1890.
That of 1888 re-constitutes the Board on a somewhat
altered basis, but its powers and character in respect
of the question to be answered remain practically un-
altered. They are purely governmental. All the re-
venues pass into the consolidated revenue fund, and
the expenditures are issued from that fund. A respon.
sible Minister, the Secretary for Public Works, is

‘charged with the administration of the Act, and sub-

ject to the Act the Board is to be deemed a public
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department under executive control. The Executive
mey disallow any act of the Board except a contract
already entered into. Claims for compensation are to
be made against the Minister, who is to be the nominal
defendant in actions for things done by the Board.
These and other provisions clearly make the Board
pact of the system of government, and its transactions
as clearly cannot be subjected to Federal control. As
to this respondent, therefore, Question 3 must be
answered in the negative.

The case of the body incorporated as the Mayor,
Aldermen and Citizens of the City of Melbourne im-
ports ditferent considerations.. The jurisdiction of the
Commonwealth Arbitration Court is questioned by
that respondent as to any and every part of its func-
tions. The claimant Association contends that the
corporation is not exempt in any respect, and that at
least its operations under the “ Electric Light and
Power Act 1896”7 (No. 1413) are such as to entitle
the Court to include its employés in an award made
in a dispute to which it is made a party. The cor-
poration undertakes, in addition to the ordinary
functions of local government, the business of supply-
ing electric light and power to consumers. It is paid
for the current that it supplies, and the payments fall
into the municipal revenue. In respect of that under-
taking it has the same powers and incurs the same
obligations as a company carrying on the same
business would have and incur. In argument, the
question was narrowed down to its bearing upon the
corporation’s business of electric supply.

Whether in respect of its strictly governmental
functions a municipal corporation is
IFederal interference to the extent that the ordinary
instrumentalitics of State Government are immune, or
to any extent, is a question which need not be dis-
cussed now.  Ior present purposes it may he assumed
that Mr. Starke was right in contending that a
municipal corporation is a part of the governmental
power of the State, and therefore immune to the same
extent. Is the business of supplying electric current
under the conditions stated, when carried on by a
local governing body under the authority of State
legislation exempt? As that question may come be-
fore us some day for an enforceable judicial decision,
any view expressed now is to be taken as extra-
judicial and not as final. With that qualification, T
am of opinion that such an undertaking, so conducted,
is not entitled to immunity. The rule laid down in
D’Emden v. Pedder and other cases is founded on
necessity. The functions of Government in Common-
wealth or State are divided into three great branches
—the legislative, the executive, and the judicial. It
is of vital importance to the necessary efficiency of
government that these branches should be protected
against invasion or encroachment, for the Constitu-
tion must be taken to have intended the duration  in
unimpaired stability of both Commonwealth and State
when it created -the one and guaranteed the powers
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which it reserved to the other. To allow the govern-
mental functions of either to be impaired by the other
is to undermine either that which was created or
that which was guaranteed. This being the basis on
which rests the doctrine that the instrumentalities of
covernment must not be interfered with on the one
hand or the other, what is the necessity—for every
implied power must rest on necessity—for protecting
the purely business or trading enterprises of a muni-
cipality against Federal taxation or the operation of
any other admitted Federal power? How can it be
said that in such a case the functions of government
are impaired or its stability threatened? A Govern--
ment may take purely trading enterprises upon itself;
but its necessary function of governing the people is
not weakened a jot if, having lost money by trading
in commodities, or by manufacturing goods, it sells
its stock or its plant, and retains only the duties
cast upon it by its constitution. Nor is its governing
authority the less if in respect of its trading or
manufacturing enterprises it is compelled, like other
traders or manufacturers, to obey, for instance, a
Federal regulation of interstate commerce or to pay
a Federal tax, imposed with constitutional authority
upon the kind .of business which it has taken upon
itself. Among several American cases cited, that of
Nouth Caroline v. United States, 199 U.S. 437, was
the latest bearing on the proposition just stated. It
was there held (p. 463) that the licence taxes charged
by the Federal Government upon persons selling:
liquor are not invalidated by the. fact that they are
agents of the State, which has itself engaged in that
business. This decision, which appears to me to be
a very sensible one, was recognised as law in 1909
in the case of Awrray v. Wilson Distilling Company,
213 1.8, 151. The principle on which it proceeds is
equally saund, when the question is not one of taxa-
tion, but such an one as is now remitted to us. If
true in its application to the government of a State,
the principle is at least equally clear when the en-
terprise is that of a local governing body acting under
the authority of State legislation. Our own decision
in the Railicay Servants’ Case, 13 AL.R. 273, that a
State railway service was an instrumentality of State
Government, was cited to us. That decision rested
mainly on the tact that the Constitution had specially
recognised such a service as possessing the character
claimed for it. We suggested no doubt at all of the
correctness of the decision in the South Caroline
C'ase. My opinion is, therefore, against the claim of
the Corporation of Melbourne to be exempt from the
jurisdiction and award of the Court in respect of its
undertaking under the ¢ Rlectric Light and Power
Act.”? . ’ ] .

Question 4 asks whether the Court, when at the
hearing of an industrial dispute its jurisdiction is
brought into controversy, is ‘“bound by any rules of
‘“evidence,” or whether it may “inform its mind in
‘“such manner as it thinks just?” "It is argued that .
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the answer to this question depends on sec. 25 of the
Principal Act, amended in 1910 in immaterial parti-
culars. Is an objection to jurisdiction part of the
“hearing and determination” of an industrial dis-
pute, or are those words used in the section to describe
only ordinary proceedings within jurisdiction? Prob-
ably the latter is the intention of the Act. If that is
the true position, there is not much difference in the
result. When a hearing is allowed to proceed with-
out jurisdiction, prohibition will lie. As prohibition
is not sought by way of appeal, the superior Court
does not concern itself with the adeguacy of the means
which the primary tribunal has adopted to test its
jurisdiction, or the technical admissibility of the
evidence which it has accepted for that purpose. If
the primary tribunal has heard no evidence upon it,
the grant or refusal of prohibition will not depend on
that fact. But these considerations do not affect the
duty, nor should they influence the conduct, of. the
primary tribunal. It is as wrong to accept jurisdic-
tion without sufficient inquiry as to refuse it with
precipitancy. Adequate and careful inquiry is still
the duty of the Court of first instance, just as it may
become the duty of the superior Court. On the other
hand, where the jurisdiction is not contested by the
party defending, very slight inquiry may be adequate,
and many cases will to the mind of the tribunal be
so plainly within its competence that it will rightly
forego inquiry unless the objection is taken, and the
objector tenders proof of facts in its support.

Question 5 has reference to the construction of sec.
Its language does not seem to raise any difficulty.
It presupposes the existence of a dispute relating to
industrial matters. Given that fact, the certificate is
to be primd facic evidence that the dispute extends
beyond the limits of a single State. That is the only
fact covered by it. Parliament might easily have pre-
scribed that the certificate should also evidence the
existence of a dispute relating to industrial matters,
but it has not seen fit to do so, for there is no context
to alter the otherwise plain meaning of the words
used. If then Question 5 remained a question in the
case, I should answer it thus, as at present advised—
“As to the first branch of the question, No; and as
“to the remainder of the question, the certificate is
“primd fecie evidence that the dispute, if any exists.
“is one that extends beyond the limits of one State;
“and it is not evidence of any other fact.”

The final question, numbered 6, places one in a
position of some difficulty, as it has Dbecome more
distinctly hypothetical than Number 3. Number 4, or
Number 5. It relates to some provisions which it
was proposed to insert in a projected award sought
by the claimant Association. As there is a fatal ob-
jection to the competency of the Association as a
claimant (see answers to Questions 1 and 2), that
award cannot now be made, for there is no longer
except in name, any “ proceeding before the Court ”—
see sec. 31 (2). But, in deference to the wish of my
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learned brother the President, I will state my im-
pression.

It is not clear on sec. 4 of the draft award whether
recourse to a board of reference is intended to Dbe
allowed only when both parties agree to it. If it
“may ™ be had at the will of either party, the other
not consenting, the provision purports to have com-
pulsory force. But as His Honour tells us that re-
course is to be optional, we may take it that the ap-
pointment of a board is to take place only with the
consent of both parties. But even without such pro-
visions as are suggested, the parties would be at
liberty to refer any dispute to persons chosen by them-
selves, and to give these persons, if they thought fit,
the name of a board of reference. So far, there is
only an authority to do that which was already law-
ful and feasible. There are other terms, but of each
of these it is equally true that it might be made a
term in such a reference by the parties themselves,
though in such case the Registrar’s approval of the
manner of choosing referees, his certificate of the
proper constitution of the tribunal, his decision in
case of an equal division among its members, would
all depend on his willingness to undertake the duties
mentioned. If, however, sec. 4 of the draft award
means that any of the matters it contains are con-
ditions to be complied with by the parties in order to
be entitled to refer to a board or committee any ques-
tion or dispute arising between them out of the award,
or respecting any other matter of their industrial
relations, then I think there is no power to insert
such conditions in the making of an award. The
authority to make an award does not appear to me
to imply a power to impose on the parties such limita-
tions of their liberty to agree among themselves to
act in 2 manner not forbidden by any law, after their
rights and duties in respect of the dispute brought
before the Court have been detined by the award.
The learned President expressly disclaims any inteu-
tion in the drafting of this part of the document to
act under the provisions of sec. 404, and it is clear
that the terms used are not such as to point to any
such intention. Some faint suggestion was made that
sec. 40A was ultra vires, but the question of its
validity was not argued, and indeed it cannot arise
on an occasion when no attempt is made to apply it.

On the whole, it seems to me that the proper answer
to Question 6 is—“Yes, if it be clear that none of
“ the provisions referred to are to be conditions of the
“right of the parties to refer to persons chosen Dby
“ themselves any questions arising out of the award
“or affecting their industrial relations. If otherwise,
“No.” The question as stated does not call for the
expression of any opinion on the effect of the pro-
visions in the former event.

O’CONNOR, J., read the following judgment:—
The first matter on which the learned President has
asked the opinion of the Court is whether the
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claimants can be lawfully registered as an organisa-
tion under sec. 55 of the Commonwealth ** Concilia-
tion and Arbitration Act 190+.” The point raised in-
volves the principle of grouping employés for the
purposes of the Act, and if the objection taken by
the respondents is good, not only must the claim be
dismissed, but the validity of all organisations whose
members are associated on the same basis is brought
into question. In the answering of this question, 1
regret that I cannot take the same view as my learned
colleagues who have preceded we.

The claimant organisation consists of persons fol-
lowing the calling or employment of land engine-
drivers and firemen, including also those engaged in
the incidental occupations of cleaners and greasers.
The engines on which the members are employed are
worked in mines, timber-yards, tanneries, soap and
candle works—indeed in every variety of business or
undertaking in which steam power is used. In what-
ever business or undertaking a steam engine is used,
the work of those who drive and attend to it is sub-
stantially the same. Having thus their industrial
interests in common, the members of the claimant
organisation associated themselves together. and
sought and obtained registration under the Act of
1904. The respondents object to the registration as
being illegal and of mno effect. alleging that the
claimants are not an association of employés “in or
*in connection with an ‘industry ’” within the mean-
ing of sec. 35 (1) (b). The contention is that the
definition of “industry” in sec. 4 describes the
business, undertaking., trade, calling or employment
of the employer only, that registration of employés
is permitted only to associations of employés whose
employers are engaged in the same class of produc-
tion, manufacture, construction or undertaking, and
that a group of employés, associated as in the pre-
sent case merely by reason of their following the
same trade or calling, irrespective of the branch of
industrial activity to which their labour is applied.
cannot be registered as an organisation. Upon this
objection the claimants naturally ask in what way
can persons of their vocation, engaged in driving and
firing engines in many different branches of indus-
trial enterprise. be associated so as to entitle them
to be registered as an organisation—for some mean-
ing must be given to the provisions of sec. 55 which
enables employés to be registered as an organisation.
The respondents answer that the section, properly
construed, enables the members of the claimant or-
ganisation to be registered, if associated according
to the branch of industrial enterprise in which their
employers are using their services. For instance,
persons driving and firing engines in coal mines may
be associated and registered as employés in the coal-
mining industry, or as drivers and firemen of engines
in the coal-mining industry. Persons similarly en-
gaged in saw-mills may be associated and registered
as employés in the saw-milling industry, or as drivers
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and firemen in that industry. Those doing like work
in engines used in tanneries may be associated and
registered as tannery employés or as drivers and fire-
men of engines in the tanning industry. But they
contend that the Act does not enable persons driving
and firing the engines used in these different pro-
cesses of production and manufacture to associate and
register themselves as one organisation. The
claimants, on the other hand, argue that the inter-
pretation does not give full effect to the language of
the Legislature; that sec. 4 expressly assigns two
alternative meanings to the word “ industry;” that
it defines *‘industry ” by words which include the
trade, calling or employment of the employé, as well
as the business or undertaking of the employer; that
engine-driving and firing are in that sense an industry
within the meaning of sub-sec. (1) (b); and that an
association of not less than 100 engine-drivers em-
ployed in that calling may register as an organisation,
although they may be driving engines used in dif-
ferent businesses, trades and undertakings.

It is, of course, open to the Legislature to provide
for the registration of employers and of employés on
any basis they may think fit, and in order to deter-
mine whether the claimants are a valid organisation
under the Act, it becomes necessary to learn from
the language which the Legislature has used what
is the basis on which it has enabled organisations of
employés to be registered.

The first rule of all to be applied in construing a
Statute is to ascertain the intention of the Legis-
lature from the words it has used. reading them in
their ordinary natural sense in the context in which
they stand, and giving to every word as far as pos-
sible its full meaning.

Before applying the rule to any particular section,
it is necessary to understand clearly the subject-
matter with which it is concerned. The scheme of
the Comuuonwealth “ Conciliation and Arbitration
Act” is to settle industrial disputes by bringing to
bear the powers of the Arbitration Court on em-
ployers singly or organised, and on employés asso-
ciated and registered under the Act. Sec. 55, dealing
with the registration of organisations, provides in the
one section for registering associations of employers
and associations of employés. It will Dbe noted
throughout the Act that the words “employer ” and
“employé’ are not always used to describe an exist-
ing relationship of employment. They are sometimes
used merely as words of classification, to describe the
genus employer and the genus employé. The sense
in which the terms are to be understood in each sec-
tion depends upon the context and the subject-matter.
Turning to sec. 55, it is obvious that it cannot be con-
strued without knowing the meaning in which the
words “industry ” and ‘employer,” and “ employé”
are therein used. It is necessary, therefore, to
examine the definition of these terms in sec. 4. The
paragraph interpreting “industry ” is as follows:—



298

TIE ENGINE-DRIVERS’- CASE.
“ Industry means business trade manufacture under-
“taking calling service or employment on land or
“water in which persons are employed for pay hire
‘“advantage or reward excepting only persons engaged
‘“in domestic service and persons engaged in agricul-
“tural viticultural horticultural or dairying pursuits.”

BEach word of description must be taken in con-
nection with the qualifying words *‘in which per-
*“sons are employed for pay,” &ec. The definition
therefore reads—‘‘‘Industry’ means ‘business’ in
‘“which persons are employed for pay, ‘trade’ in
‘“which persons are employed for pay, ‘manufacture’
“in which persons are employed for .pay,” &c. The
first four words to which I have referred, grouped
together as they are, may be regarded as specially
applicable to “industry” from the employer’s point
of view. They describe the particular branch of in-
dustrial activity in which the employer is using the
labour of his workmen. Taking the remaining words
of description with the same qualifying words, the
definition reads—* ‘Industry’ means ‘calling’ in
“which persons are employed for pay, hire, &c.,
“‘gervice’ in which persons are employed for pay,
“Nire, &c., ‘employment’ in which persons are em-
“ployed for pay, hire, &c.” The latter words are
especially appropriate to describe the employé’s occu-
pation. It may be conceded, for the purposes of argu-
ment, that the words ‘calling” and “ service” are
capable of being used to describe the employer's busi-
ness, trade or undertaking also; whether that is so
or not, it is to my mind clear that the words * calling
“in which persons are employed for hire,” taken in
their natural meaning, describe in ordinary language
the occupation by which an employé earns his living.
If it became necessary to describe in a few words a
land engine-driver’s daily occupation, I do not know
words in which it could be more fittingly described
than to say “ he is employed in the calling or in the
“employment of a land engine-driver.” The respon-
dent’s contention is that the words * calling service
“or employment,” standing in their context, cannot
be read otherwise than as describing the employer's
side of industry only. 'The same view is put by my
brother Isaacs in some observations of his with re-
ference to the same words in the same section, in the
Jumdunnae Case, 14 A.L.R. 701. At page 723 he says—
“ All of these expressions so far indicating
“the occupation in which the principal, as 1 may call
“him, is engaged, whether on land or water.” This
view, which my learned brother then referred to as
the ‘“narrower view,” was not the ground on which
his judgment in that case proceeded. The observa-
tions are merely obiter dicte. and I have quoted them
merely as expressing concisely the respondents’ con-
tention in the present case.

In construing a Statute, it must be conceded that
primd facie, full value should always be given to
the language of the Legislature, and that where it
is sought in an enabling and remedial Act, such as

«THE ARGUS”

LAW REPORTS.

Vor. XVII. Avcust 8, 1911

that now under consideration, to give to the words
which the Legislature has used a meaning more re-
stricted than that which they ordinarily bear, and
so narrow the operation of the enactment, some good
ground must be shown for such an interpretation.
In my opinion, no ground has been put forward which
could justify the narrvow interpretation of the sec-
tions in controversy, upon which the respondents in
this case are insisting. One argument very much
pressed was that, in every other part of the Act
except sub-sec. (1) (b) of sec. 55, the word “in-
“ dustry” was used in the sense of industry from
the employer’s point of view. Where we are dealing
with a section in which the Legislature itself ex-
plains by definition the sense in which a particular
word is used, that argument is of little value, even if
well founded. But it is not well founded. With re-
spect to several sections, it amounts to a begging of
the question. Take first the definition of “ employer ”
and *employé;” if the claimants’ interpretation of
the definition of “ industry ” is adopted, both aspects
of industry are there referred to. The same may be
said of the first paragraph of sec. 38 and of sec. 41.
In each of the other sections in which the word is
used it is clear that “ industry ” from the employer’s
point of view is the subject-matter of the section.
In no part of the Statute is there the least indica-
tion that the words defining * industry,” the words
which to a large extent fix the limits of the Statute’s
operation, have been used by the Legislature in any
other than their ordinary meaning.

These considerations lead me to the conclusion that
the definition of “industry” taken as a whole, recog-
nises the difference which exists in fact between the
relation of the employer and the relation of the em-
ployé to all industrial operations, and in clear lan-
guage declares that for the purposes of the Act the
word “industry” is used to describe both the in-
dustrial enterprise in which an employer is employ-
ing labour, and the vocation which an employé fol-
lows for a living.

Turning now to sec. 55, it is obvious that in para-
graph (1) (e) ‘“industry” means the class of in-
dustrial enterprise to which the employer’s business
belongs. The common interest, for the protection of
which the associated employers combine, is that which
arises from their employing labour in carrying on
the same class of industrial enterprise. “ Employés™
in that paragraph necessarily means persons between
whom and the employers, seeking to be registered,
the relationship of employer and employé has existed.
Those are the meanings which the context makes
necessary in the paragraph to the words * industry”
and “ employé ” respectively. It is clear, to my mind,
that, in the succeeding paragraph, ‘industry” is
not used in the same sense. In that context, ‘ em-
“ployé” describes a class—the class of persons fol-
lowing a vocation. It is not used to indicate any
existing relation of ewployment with any employer.
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The industrial interests, for the purpose of proiect-
ing and advancing which an association of employés
combines, are the common interests of the workers
in the same vocation. Whether workers in the same
vocation follow it in one or in many different phases
of industrial enterprise, their common interests are
the same. The subject-matter of that paragraph in-
dicates, therefore, that the meaning of industry ap-
plicable in that connection is industry from the em-
ployé&s point of view—that is, the vocation by which
the employé earns his living. Thus interpreted the
paragraph enables employés in the same vocation to
associate and register themselves as organisations in
such groupings as they may deem best for the ad-
vancement and protection of their common interests.

I have therefore come to the conclusion, without
the aid of ‘any extraneous considerations, that the
words of the sections to which I have referred. read
in their plain ordinary meaning, permitted the regis-
tration of the claimants as an organisation.

But let me try the soundness of the respondents’
contention by another test. I shall assume for the
purpose of argument that the words of the enactinent
are not clear, that there is an ambiguity in the defini-
tion of ‘“industry” which makes that word capable
of being read either in the wider sense which justifies
the claimants’ registration, or in the narrower sense
which makes the registration invalid, and I proceed
to inquire which of these meanings will best effect
the purpose of the Legislature.

In order to ascertain in such cases the real in-
tention of the ILegislature from the language it has
used, the rule of construction laid down by the Barons
of the Exchequer as far back as 1584. in Heydon's
('ase, 3 Co. Rep. 18, and since followed in innumer-
able cases, may well be applied. The rule is stated
as follows:—*“That for the sure and true interpre-
*“tation of all Statutes in general (be they penal or
** beneficial, restrictive or enlarging of the common
‘*law), four things are to be discerned and considered
** (1) What was the common law before the making
‘*of the Act. (2) What was the mischief and defect
**for which the common law did not provide. (3)
**What remedy the Parliament hath resolved and
“appointed to cure the disease of the commonwealth.
** (4) The true reason of the remedy. And then the
* office of all the Judges is always to make such con-
““struction as shall suppress the wmischief and ad-
““vance the remedy, and to suppress subtle inventions
““and evasions for the continuance of the mischief
“tand pro privato commodo, and to add force and life
““to the cure and remedy according to the true in-
““‘tent of the makers of the Act pro bono publico.”

The Statute now under consideration was passed
in 1904, in pursuance of the authority, conferred by
the Constitution. to make laws for the prevention
and settlement, by conciliation and arbitration, of
industrial disputes extending beyond the limits of
any one State. At that time, in some of the Aus-
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tralian States, laws were in actual operation for
the prevention and settlement of State industrial
disputes. Between those industrial disputes and the
industrial disputes with respect to which the Com-
monwealth Parliament had power to make laws there
is substantially no difference, except in the extent of
the industrial disturbance. The State had jurisdic-
tion to deal only with industrial disputes within its
boundaries. But industrial disputes of grave mo-
ment to employer and employé extended sometimes
beyond a State boundary, and there was no power
other than the Commonwealth that had authority to
deal adequately with them. The Commonwealth Act
was passed for the purpose of constituting an arbitral
tribunal armed with that power. The reports of the
various State Arbitratiom Courts will show, indeed
it is common knowledge, that in practically all State
industrial disputes the employés were combined in
trade unions or other forms of organisation allowed
by the law. Associations of workmen combined as
trade unions have long been established in Australia,
and for many years their existence and operation has
been recognised and legalised in all the States by
Statutes. Under these Statutes, of which the New
South Wales “ Trades Union Act 1881”7 and the Vie-
torian “Trades Union Act 1890 are examples, the
system of association of workmen then existing is
adopted and recognised. Trades unions were then,
as they still are, associations of workmen following
the same vocation or vocations, associated on the
ground of common industrial interests. There was
not in force in 1904, nor is there now, any State law
which would refuse registration to a ‘trade union
merely because its basis of association was the com-
mon interest of persons following the same vocation,
without regard to the several branches of industrial
enterprise to which their labour was applied. Car-
penters and engineers, for instance, are, it is well
known, employed in a vast variety of industrial
operations, yet in all the States they were free under
State laws to combine in such trade union.

These were the industrial conditions existing when
the Commonwealth Parliament passed the Federal
“ Arbitration Act 1904.” In the forefront of the
Statute (sec. 2) is the following declaration—* The
*“chief objects of this Act are . . .” Then fol-
lows a formal statement of its purposes, of which I
shall quote two paragraphs—“V. To enable States to
*“refer industrial disputes to the Court and to permit
“the working of the Court and of State industrial
“authorities in aid of each other. VI. To facilitate
‘“and encourage the organisation of representative
“Dbodies of employers and employés and the submis-
‘“sion of industrial disputes to the Court by organi-
“sations and to permit representative bodies of em-
“ployers and of employés to be declared organisations
*for the purposes of this Act.” The first definition
in sec. 4 is as follows:—* ¢ Association’ means any
*“trade or other union or branch of any union or any
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“association or body composed of or representative
“of employers or employés or for furthering or pro-
“tecting the interests of employers or employés.”

This definition, applied to sec. 55, on the face of
it enables trade unions, on complying with the con-
ditions prescribed, to register as organisations. The
Act in its form and provisions is substantially a copy
of the State Act in New South Wales. Taking all
these provisions into censideration, one intention
stands out prominently in the enactment—that is, the
intention to apply its machinery to industrial condi-
tions as it finds them—to recognise and adopt as in-
dustrial units the trade unions and other combina-
tions, founded on the trade union principle, which had
come to be regarded in the several States as of suffi-
cient authority both to represent and control their
members in the conduct of industrial disputes.

I turn now to the respective contentions of the
claimants and the respondents in order to determine
which will best give effect to this intention of the
Legislature, or, to adopt the expression of the rule
in Heydow’'s Case, which will be the more effective
to suppress the mischief at which the Statute was
aimed, and to advance the remedy it has provided.
But let me first illustrate two consequences which
must follow from the respondents’ interpretation.

I assume a land engine-driver in a coal mine to be
2 member of an organisation duly registered in ac-
cordance with the respondents’ view as an organisa-
tion of engine-drivers and firemen in connection with
coal mining. He leaves the coal mine and is em-
ployed to do precisely the same work in driving an
engine in a saw-mill. If he wishes to have his in-
terests in his new employment protected he must join
another organisation—an organisation of engine-
drivers and firemen in connection with saw-milling.
If he afterwards passes on to drive an engine in an
iron foundry, still doing precisely the same work, he
must join another organisation—the organisation of
enginedrivers and firemen in that industry. It is
unnecessary to continue the illustration. Take
another consequence of the respondents’ interpreta-
tion. The members of that long-established and well-
known trades union, the Amalgamated Society of En-
gineers, in following their vocation, are employed
in almost every variety of industrial enterprise. On
the respondents’ interpretation that trade union
could not be registered as an organisation. It could
obtain the benefit of the Act for its members only by
splitting itself into as many unions or organisations
as there are branches of industry in which its mem-
bers are employed—and this in face of the definition
to which I have called attention, which includes trade
unions, amongst the associations, which may be
registered as organisations under the Act.

It is impossible, in my opinion, to hold on any
ground of reason that an interpretation which would
lead to so restricted an operation of the Act could
¢arry out the will of the Legislature as it is ex-
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pressed on the face of the enactment, or that the
intention apparent in the provisions, to which 1 have
called attention, to recognise and adopt existing con-
ditions of industrial combinations could be made
effectual by a construction which would cut down the
right of employés to effective representation of iu-
dustrial interests in the Federal Arbitration Court
to something so much less free and less effective than
that which they have enjoyed in the industrial arbi-
tration systems of the States.

Thus the same conclusion as to the meaning of sec.
99 is to my mind irresistible whether the intention
of the Legislature is ascertained from the words of
the Act taken in their ordinary meaning, or on the
assumption that its language is ambiguous, and that
its intention is to be ascertained by a consideration
of the obvious purpose of the Act in relation to the
circumstances existing at the time it was passed into
law. I am therefore of opinion that sub-sec. (1) (b)
enabled the claimants to register as they have done,
and that the answer to the first question submitted
by the learned President should be that an associa-
tion of land engine-drivers and firemen such as the
claimant organisation can be legally registered as an
organisation under sec. 55 of the Act.

The second question assumes the registration of
the claimants to be invalid, on the ground of the
respondents’ objection, and the learned President asks
whether the objection is fatal to the claim when the
case comes on for hearing. It is, I think, quite clear
that the Arbitration Court can have no cognizance
of a claim by employés unless at the suit of a duly
registered association of employés. Failure to
prove due registration puts a claimant organisation
in the same position as a plaintiff company in a
Court of law that has failed in proof of registration.
The President can do nothing to overcome the diffi-
culty. If the claimants can cure the objection by
registering anew, they must initiate their proceedings
anew. The Registrar’s certificate under sec. 57 can-
not cure the defect. The certificate is conclusive
evidence of the fact of registration and of compliance
with what are called in sec. 55 the prescribed con-
ditions, but it affords no evidence that the Associa-
tion is an association entitled to be registered under
the Act. In re National Debenture and Assets Coi-
poration, (1891) 2 Ch. 505, is a clear authority in
support of that view. The effect of a certificate of
registration when put in evidence must depend upon
the. language which the Legislature has used in giv-
ing it efficacy. The effect of the section now under
consideration may well be described by the words of
my learned colleague the Chief Justice in Carroll v.
Shillinglaw, 12 ALR. at p. 349—“But I think the
“true view is that the acknowledgment of registra-
“tion is only conclusive that the things which could
“lawfully be done have been done, and it cannot have
“ the effect of declaring that a thing which could not
“be lawfully done has been lawfully done.”
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3. An amendment made during the argument limits
the third question to the case of two respondents,
the Board of Water Supply and Sewerage, Sydney,
and the Mayor, Aldermen, Councillors and Citizens of
the City of Melbourne. The former of these bodies,
constituted by the New South Wales Statutes 43 Vict.
(No. 32), 51 Viet. (No. 28), and 53 Vict. (No. 16),
is in everything but name a department of the New
South Wales Government. It carries on public ser-
vices which have always been regarded in Australia
as governmental functions; it accounts directly to the
State Treasury, and is in all important respects under
Government control. Under these circumstances, it
is clearly an instrumentality of the State Govern-
ment, and is therefore, in accordance with the prin-
ciple laid down in the Reailway Servants’ Case, 13
A.L.R. 273, outside the control of the Commonwealth
Arbitration Court. The other corporate body, which
I shall describe as the City of Melbourne, is incor-
porated by Victorian State Statutes, to which it is
unnecessary to refer in detail. It is empowered to
carry on, out of municipal funds, the services for
the benefit of the citizens and the public which are
usually undertaken by municipalities in Australia.
Amongst these is the lighting of the streets and
public places of the city. The ¢ Electric Light and
Power Act 189G adds new powers, and enables the
City of Melbourne to light the city by electricity,
and to supply electricity not only for that purpose
but for the purpose of carrying on the business of
electrical supply for house-lighting, and all other pur-
poses for which electrical power may be used,
authorising the city to defray the costs of the busi-
ness out of the municipal funds, and pay its receipts
into the munmicipal funds. In its electrical supply
department the city therefore carries on two opera-
tions, the one very generally regarded in Australia
as a public service, the other being clearly a private
business. We are informed that the machinery which
supplies electricity for all these purposes is the same,
and their engine-drivers employed on this work are
therefore engaged in both these operations at the same
time.

The question submitted is whether the Common-
wealth Arbitration Court has jurisdiction to make the
City a party to the dispute in respect of such em-
ployés. In the Railway Servants’ Case, 13 A.L.R. 273,
this Court adopted the principle laid down by the
Supreme Court of the United States in many cases,
and comprehensively stated by Mr. Justice Nelson
in Oollector v. Day, 11 Wall. 113 at p. 127, that there
must be implied in the Constitution a prohibition
against the exercise by the Commonwealth of control
in any form over an instrumentality of a State Go-
vernment. That case involved the right of the Com-
monwealth Arbitration Court to make an award re-
specting the wages of employés in the Government
railways of New South Wales. State railways in Aus-
tralia have ever been regarded as Government instru-
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mentalities, and have been as such expressly recog-
nised in the Constitution. The Court held that Go-
vernment railway servants could not be brought under
the control of the Commonwealth Arbitration Court.
In the American Courts, municipalities, speaking
generally, have been treated as carrying on their pub-
lic services as instrumentalities of the State which
gives them their corporate existence. Aferiwether v.
Garrett, 102 U.S.R. p. 472, and United States v. Rail-
road Company, 17 Wall. 322, broadly lay down the
principle that a municipal corporation is a portion of
the governing power of the State, and that any at-
tempt to control or interfere with its functions is an
attempt to interfere and control the State itself. The
whole basis of the doctrine that there is an implied
prohibition against the Commonwealth exercising con-
trol over an instrumentality of a State Government,
or a State exercising control over an instrumentality
of the Commonwealth Government, is founded on an
implication necessary for the preservation of the
rights of Commonwealth and State within the ambit
of their respective powers. The implication is not to
be carried beyond the limits of the necessity. Hav-
ing regard to the very great difference between the
public services undertaken by municipalities in the
United States, and those undertaken by municipalities
in Australia, this Court might well hesitate to adopt
the principles laid down in those cases in their en-
tirety, especially having regard to the form in which
the question has been brought before it. It is noft,
however, necessary for the advising of the learned
President to express any opinion upon the broad ques-
tion to which I have referred. The principle which
frees State Government instrumentalities from
Federal control or interference has never been ap-
plied in America for the protection of ordinary busi-
nesses carried on for profit even by the State itself.
In the case of South Carolina v. The United States.
109 U.S.I%. 437, the Court held that the exemption of
State agencies and instrumentalities from national
taxation is limited to those which are of a strictly
covernmental character, and does not extend to those
employed by a State in carrying on an ordinary pri-
vate business. In that case the sale of intoxicating
liquor was the business of which the State in the
exercise of its governing power had taken charge.
Following that principle, as I think we should, there
would appear to be no reason why the employés of
the City .of Melbourne, engaged in the operations of
the electrical supply business, should not come under
the control of the Commonwealth Arbitration Court,
just as the employés in any private business would
come under its control if they were members of an
organisation engaged in an industrial dispute extend-
ing beyond the limits of Victoria. The fact that the
employés, in carrying out that work, are also engaged
in the supply of electricity for the public purposes
of the city cannot remove their employers, the City
of Melbourne, from the jurisdiction of that Court. In
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the case of employés engaged exclusively in the pub-
lic services carried on by the City a different posi-
tion may arise, and one which 1 do not think it neces-
sary to consider at the present time.

4. It is quite clear that the learned DPresident, in
inquiring into the existence of such an industrial dis-
pute as is necessary to give him jurisdiction, is no
more bound by the ordinary rules of evidence than
he is in hearing the merits of the dispute. Sec. 25
of the original Act as amended applies to one parvt
of the case as much as to the other. The question
in the form in which it is stated should therefore be
answered in the negative. But the real point upon
which, as I understand him, the learned President
requires the opinion of the Court is this—If on such
an inquiry he finds upon evidence taken in accordance
with sec. 25 that he has jurisdiction, and the ques-
tion of his jurisdiction is afterwards brought before
the High Court for consideration, is that Court, in
inquiring into the foundation of his jurisdiction bound
by the ordinary rules of evidence, or may it come to
a conclusion upon evidence admitted by him under
sec. 25, though not otherwise legally admissible? In
the determination of any question of fact this Court,
in the absence of statutory provision to the contrary,
is bound, just as every Court is bound, by the ordi-
nary rules of evidence. Whether there is or is not a
dispute extending beyond the limits of any one State
is a fact which must be established at the hearing
as the foundation of the learned President’s jurisdic-
tion. If his jurisdiction is questioned in this Court
on the ground that there is in fact no such dispute,
this Court must determine that fact upon evidence
brought before it in accordance with the ordinary
rules of evidence, irrespective of what the learned
President may have decided, and without consider-
ing whether the evidence before him was or was
not admissible according to the ordinary rules of evi-
dence. In proceedings on prohibition, the evidence
taken before the Arbitration Court may, of course,
be brought before this Court on affidavit in the or-
dinary way, but the Court could not act upon any
evidence which would be inadmissible under the or-
dinary law of evidence.

5. The answer to this question depends upon the
construction of sec. 21, applying the principles of in-
terpreting such section adverted to in my answer to
the second question. The Registrar’s certificate is in
my opinion primd facie evidence of one fact, and one
fact only, that is, that the controversy which the
party claimant alleges to be an industrial dispute
does extend beyond the limits of any one State. It
affords no evidence that the dispute is an industrial
dispute within the meaning of the Act, or that the
claimant organisation is legally constituted or en-
titled to bring the claim under the cognizance of the
Court. As to the President’s proposal to create a
Board of Reference with the powers set forth in the
proposed--fourth clause of the award, T am of opinion
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that he has no jurisdiction. These are no doubt ques-
tions of fact, which must be settled between the
parties in working out of the award. It is com-
petent to the President to constitute a body empowered
to determine such matters. The provisions of sec.
40A of the Act of 1910 would seem to indicate fairly
the nature of the authority which could for this pur-
pose be legally conferred on a Board of Reference,
even under the Act of 1904. I do not know of any
ground. nor have I heard any suggested, upon which
it could be fairly contended that it was not within
the power of the Commonwealth to enact that sec-
tion. I do not think it necessary to express any
opinion as to what alterations in the form of pro-
posed Clause 4 of the proposed award might make
it valid. I agree with my learned brother the Chief
Justice, and for the reasons he has given, that the
duty of this Court under sec. 31 of the Act of 1904
extends only to answering questions of law arising
out of concrete matters in actual controversy in the
dispute.

ISAACS, J., read the following judgment:—1. With
regard to the first question, I am clear, as may be
gathered from what I said in the Jumbunna Case,
that the Constitution by sec. 51 (xxxv.), enables the
Parlinment if it so desires to empower the registra-
tion of organisations such as the claimant in this case.
That is to say, it may empower workmen to associate
and register as organisations, having regard only to
the nature of the work they personally do, and en-
tirely disregarding the class of industrial operations
in which they and their employers are mutually en-
gaged. But while entertaining no doubt that Parlia-
ment possesses that power, the one question here is
whether in fact it did so by the Act of 1904. That
depends on what is meant by “an industry ” in that
Statute. T shall presently indicate why I prefix the
article to the word * industry.”

In the Jumbunnae Case 1 expressed an opinion—
though not a final one—that the Parliamentary use
of “industry ” in the Commonwealth Act was nar-
rower than the Constitution required, and I there
stated that it had reference to the business in which
the employer was engaged, as well as the employé.
Fuller consideration, now that the point has become
essential, has confirmed me in my former opinion, and
I shall more explicitly state the reasons for my con-
clusions. The keynote of the Act is the prevention
or the quelling of industrial strife which threatens or
produces an interruption of industrial operations by
which the wants of the community are satisfied. The
public welfare is always the end in view. If the in-
dustrial operations necessary for instance to produce
or distribute the means of satisfying the require-
ments of the people of Australia, are in fact, or are
likely to be, interrupted by a dispute between those
who are co-operators in those industrial operations—
that is both employers and employés—then. that dis-
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pute—with a certain qualification which is material—
is in obedience to the Statute to be prevented or
settled.  These industrial operations are in common
parlance called “ industries,” and each of them is an
“industry,” and the Act when it speaks of “any
“industry 7 uses the term in this concrete sense and
not in the larger and general abstract sense.

That is distinctly shown by the language of sec.
7 under the head of lockouts and strikes. It says
that where persons, with a view to being associated
as employers and employés respectively in any in-
dustry have entered into an industrial agreement
with respect to employment in that industry, a re-
fusal or neglect to comply with the agreement, with-
out reasonable cause or excuse, amounts to a lock-
out or strike. This section indicates what the Legis-
lature meant by “any industry” and also by “ em-
“Dployment in” that industry, and also the object of
an **industrial agreement” that is an agreement re-
specting employment in the “ industry,” the term
necessarily implying one in which both employers and
employés are engaged.

The same intention is preserved in sec. 38, which in
par. (f) speaks of “a common rule of any industry ;"
and of the “industries affected entering into com-
“petition with each other,” and it “ requires the Pre-
“sident before making a common rule to publish a
“notification specifying the industry.” By par. (g)

the section declares the common rule binding upon

" the persons engaged in the industry whether as em-
“ployers or employés.” Sec. 40 dealing with “ pre-
" ference,” again requires the I'resident to specify
‘“the industry;” and this is an illuminative section,
because the industry in which an employer is re-
quired to give preference must be that in which he
as well as the employés is engaged. Any other
view would be meaningless. Then in sec. 41 a marked
distinction is drawn between “an industry carried
“on” upon premises, and “the work done” there.
So far no doubt can possibly arise.

Before, however, examining sec. 55, on which the
present contention arises, one observation is necessary.
It has reference to the qualification to which I ad-
verted. It is not every industrial dispute which the
Legislature has made the subject of Commonwealth
interposition. A dispute may be so small as to cause
no real or important disturbance of industrial func-
tions, and a general line has been drawn by requir-
ing it to possibly affect at least one hundred em-
ployés. Exceptional cases are provided for; but the
general rule is fixed in the following way. An in-
dustrial dispute is the foundation of all jurisdiction ;
but the only industrial dispute which the Act of 1904
recognised was one to which an organisation -of em-
ployés was a necessary party, or else was certified
by the Registrar as proper in the public interest to
be dealt with by the Court. This last provision shows
clearly that the public standpoint was the dominant
consideration, and indieates why “ industry ” was used
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in the sense of the combined operation supplying the
public. But as to the first case we have to see what
is meant by an organisation. It is not simply an
association, because that term by the interpretation
section includes very much more than “ organisation.”
“ Association ™ means practically any association,
great or small, of employers or employés, with or
without regard to any particular industries.

An ‘organisation” is confined to a registered or
proclaimed organisation. That compels us to turn to
Part V., which relates to organisations. There we
find them divided into ™ registered (secs. 55 to 6G1)
and “proclaimed” (secs. 62 to 64). The registrable
organisations are those associations which are con-
sidered by the Legislature as always sufficiently large
and representative to invoke the application of the
Act.  Associations not attaining to that standard, may
—if special circumstances render it desirable—obtain
the DPresident’s recommendation, and then the
Governor-General proclaims them as organisations, so
that the standing exceptional nature of some indus-
tries, and of employers and employés in other indus-
tries, is thus provided for. Special individual in-
stances were also provided for in the Act of 1904 by
the second case in the definition of ¢ industrial dis-
“pute.” Thus no possible requirement of registra-
tion or curial interposition went unregarded. This
particular Association could have been and still can
be created an organisation by proclamation on the
President’s recommendation. The true meaning then
of sec. 55 is not, I think, difficult to grasp. First it
dealt with employers’ associations by allowing any
association of employers in any industry to be regis-
tered, provided that during the preceding six months
the employers associated employed on an average per
month not less than one hundred employés in that
industry.

The next paragraph gave the corresponding right
to the employés by permitting that same hundred
employés—or more—to register also as an organisa-
tion, and so protect the right of the workers in the
industry, as against the employers. In other words,
where the employers were allowed to register, so were
the employés. If the employers had only ninety-nine
employés they could not possibly register as an
organisation; and it would be strange if on the word-
ing of that section, drawing no distinction between
the industries referred to, those ninety-nine employés
could by combining with another employé outside that
industry and having nothing whatever to do with it,
register themselves as an organisation for the purpose
of raising an industrial dispute in the employers’ in-
dustry within the meaning of the Act, although the
same employers in precisely the same circumstances
could not. Such unequal treatment is opposed to the
reciprocal aspect of the whole Statute. I feel no
doubt that the industry referred to in sec. 55 is the
same in both cases, and intended to be the connecting
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link between the two sets of co-operators, employers
and ewployed. Sec. 60 (&) bears out this construc-
tion very forcibly by placing both employers and em-
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ployés on the same footing as to cancellation for in- )

sufficiency of numbers.

If then there were no special interpretation in sec.
4 of the word “industry,” there could hardly be any
doubt *‘ industry,” whatever occupation it included, at
all events meant the industrial operation contributed
to both by the capital of the employer and the labour
of the employés, united together in the work of supply-
ing the needs of society. But some special interpre-
tation was essential, to make clear which of the pos-
sible industries—or industrial operations so jointly
contributed to and existing in the community—iwere
included in the combined expression * industry.” To
answer that question the definition of industry was
framed to embrace practically all such operations ex-
cept those expressly reserved. Whatever business, or
trade, or manufacture, or undertaking or calling, or
service, or employment a man or set of men engage
in, to supply the public demands, is to be included
as “an industry.” provided in it persons are employed
for pay, hire, advantage or reward. In other words.
every industrial operation whatever in which the pub-
lic are interested, and which by reason of disputes
between those whose united efforts as employers and
employés may be retarded or stopped, is an industry
in the sense intended by Parliament. The special
definition was not to discriminate between employers’
industries on the one hand and employés’ industries
on the other, leaving the public out of consideration,
but it was to embrace all industries in which Dboth
could be said to participate in meeting the demands
of the people of the Commonwealth. “Calling” and
‘“service” and ““ employment ” are terms which could,
of course, be used to define either, and the primary
meaning of words is a good starting point. But the
question always is as to the meaning of the words as
used in the connection in which they are found, and
their primary meaning is only one factor in deter-
mining their real signification. It was said by Lord
Romilly, speaking for the Privy Council in the case
of the Lion, L.R. 2 P.C. at p. 530—* The meaning of
“particular words in an Act of Parliament, to use
“the words of Abbott, C.J., in Rex 1. Hall, 1 B. & C.
“136, is to be found, not so much in a strict etymolo-
‘“ gical propriety of language, nor even in popular use,
‘“as in the subject or oceasion in which they are
“used.” Here they are found linked with a phrase
from which they cannot be separated, and which im-
parts a specific character to them. The calling or
service or employment must be one “in which per-
“sons are employed for pay,” that is in which there
are paid employés, so as to be a calling service or
employment in which the possibility of a dispute
can exist. In other words the calling, &c., must be
one which embraces the two sets of contributors,
employers and employed. The disjointed meaning
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relied on by the claimants is consequently not rea-
sonably open.

Reliance was placed also on the exception as to
domestic service. But that is not, in my opinion, in
any case sufficient to destroy what is otherwise plain.
Not only may the reference have been merely used
to indicate a negative, so as to allay fears, or pre-
vent a possible argument as to constitutionality; but
it is clear to my mind that quite consistently with
the interpretation I have given some domestic ser-
vants would, but for the exception, be included in the
arbitration provisions of the Act. They may pos-
sibly be so under the present form of the legislation.
A very large number of persons are engaged as prin-
cipals in the occupation of supplying public require-
ments, such as boarding-house keepers, and their in-
dustrial operations—that is their “ calling "—indis-
pensably involve the employment of a vast number
of domestic servants. Similarly with hotels. These
are quite possible, and indeed probable, instances that
may have occurred to the mind of the Legislature,
of businesses or undertakings or callings that in their
operations directly connect the public, the employers,
and the employés; and as that is so, the separate
signification of * industry” as applying only to the
employé, derives no support from the exception of
domestic service. Therefore, while feeling the
deepest respect for the contrary view, and regretting
the loss of time and trouble to the parties in the pre-
sent case, I am personally unable to experience the
least hesitation in answering the first question in the
negative,

2. As to the second question—the objection is in
my opinion fatal to the case. Parliament has per-
mitted the Court to have cognizance—not of every
industrial dispute, but only of such as are brought
before it in one of three prescribed ways——namely («)
by the Registrar's certificate, (b) by submission by an
organisation, and (¢) by a State authority. The
second was the only mode attempted; and if there was
no legal organisation to submit the dispute it neces-
sarily follows the Court can have no cognizance of
the matter.

Sec. 57 does not get over the difficulty. It makes
the Registrar's certificate conclusive evidence of two
facts in connection with the Association—namely,
registration and compliance with the presecribed con-
ditions preliminary to registration. But that leaves
untouched the question of whether the Association
prior to registration was one of the description re-
quired by sec. 55. That is at the root of the matter,
and if the foundation goes, the edifice cannot stand.

3. The third question is of much importance, and
though not strictly necessary to be answered in this
case, having regard to the answers already given, yet
it has been argued, and for the guidance of the learned
President, and indeed of all concerned, the opinion
of the Court may advantageously be expressed,
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As to the Sydney Board of Water Supply and
Sewerage, the matter seems clear enough. The posi-
tion it holds under the Statutes (No. 32 of 1880 and
No. 28 of 1888) is one which for all practical pur-
poses identifies it with the central government, that
is the Crown; and the only purposes of the Act are
strictly governmental. That Board, therefore, would
not in my opinion be subject to the jurisdiction of
the Commonwealth Arbitration Court.

The Melbourne City Council stands in a different
position. It is primarily constituted for the purposes
of municipal government, and in respect of its func-
tions of legislation and administration may be said
to be a subordinate local agent for the purposes of
government. With this aspect we have no direct con-
cern here; these functions are not under considera-
tion except in one way. Mr. Starke argued that
whatever other powers or authorities were granted
to a municipal authority, became ipso facto govern-
mental powers and authorities, and he relied on some
American authorities. As I read those authorities
they look the other way and tell against his argu-
ment. I need not refer further to the American cases
cited during the argument, but would add to them
a useful case—Lloyd v. Mayor of New York, 5 N.Y.
369—cited approvingly in O’Donnell v. Cily of
Syracuse, 112 Am. St. R. 562. But dealing with the
question on reason and the recognised principles of
British law and precedent, it is difficult to see how
the contention will hold. The mere fact that a cor-
poration is constituted a regulating agent for cer-
tain purposes, and for those purposes is entrusted
with governmental powers, cannot alter the nature
of added capacities which are inherently different.
There is a manifest distinction between governing
and trading. Regulating, in the character of law-
giver, the industrial operations of others, cannot be
classed as one with personally engaging in such
operations in competition with others. The two
things may simultaneously reside in the same struc-
ture, but they are not therefore related.

T.ocal government is true government; it is as much
a subordinate branch of the Sovereign legislative
power, to make a by-law or declare a rate, as the
order of a local justice of the peace is a subordinate
branch of the Sovereign judicial power. For the pur-
pose of non-interference with their governmental func-
tions, a municipal corporation might fairly claim to
stand, as Blackburn, J., described it in the M ersey
Docks Case, 11 H.L.C. at p. 465, in consimili casu
with Crown servants; and to rely on the position,
to borrow Lord Cranworth’s phrase in the same case
(p. 508), “as extending the shield of the Crown to
“what might more fitly be described as the public
“ government of the country.” But, on the other
hand, corporate trading is none the less trading, and
is on a wholly different plane. The difference is
ineradicable. Sir Lloyd Kenyon pointed this out in
Moodaley v. Morton, 1 Bro. C.C. at p. 471, where he
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said of the East India Company—*“ They have rights
“as a Sovereign power, they have also duties as in-
“ dividuals. As a private Company they have
“ entered into a private contract, to which they must
* be liable.”

Apart from the doctrine of exemption of the So-
vereign and of foreign independent Sovereigns and
their representatives from jurisdiction, page 59 of
LR. 4 A. & 1. (The Charkich), contains useful rea-
soning and authorities in this connection. And that
doctrine is the only possible ground on which the
municipality could claim exclusion from the jurisdic-
tion of the Arbitration Court in respect of its cow-
mercial operations. My opinion, stated not as a final
decision, but as a strong impression after argument
and careful consideration, is that municipalities en-
gaging in what is simply trading for profit, just like
other traders, must, in Lord Stowell’s words, quoted
on the page above referred to, “traffick on the com-
“mion principles that other traders traffick.” And
the destination of the proceeds does not affect the
character of the operation from which they are de-
rived. It would, of course, be monstrously unfair
to the general body of traders if the competing muni-
cipalities were not so obliged, though this is not in
itself a sufficient legal reason. I offer no opinion
whatever as to whether, under our Constitution, a
State which, by first exercising sovereign legislative
power, authorises itself to embark, and does embark,
in ordinary industrial enterprises, would be pro tanto
subject to this branch of Federal jurisdiction.

4. The fourth question cannot be answered by a
simple yes or no. To do so would leave the matter
open to some misunderstanding. The Act by sec. 25
frees the (ourt and the learned President from all
rules of evidence in order to decide any question what-
ever which comes before the tribunal for decision
under the provisions of the Act. But the same Act
makes the existence of a dispute an essential pre-
liminary to any jurisdiction at all. Consequently
before sec. 25 can apply, we have to assume the
existence of a dispute; and its application must, there-
fore, be limited to facts, other than the existence of
the dispute. The jurisdiction of the Court to deal
with the matter before it depends on the actual
existence of the dispute, and not on what material its
existence or non-existence is made to appear to the
Court itself. The Court may, in order to ascertain
the facts as to its existence, proceed, without being
open to legal challenge on that account, either by rigid
adherence to the ordinary rules of evidence, or by
accepting any information it thinks proper or con-
venient in the circumstances. What it has to do at
the outset is to satisfy its mind that it is not over-
stepping the bounds which Parliament has laid down
for it.

The learned President is then, so far as the ascer-
tainment of the dispute is concerned, at least so long
as the Act remains in its present form, in precisely
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the same situation as every other Judge whose juris-
diction depends upon the existence of some ex-
traneous circumstance. What is he to do? The
situation is described by Coleridge, J., in Bunbury v.
Fuller, 9 Exch. 140, thus—‘“ Suppose a Judge with
“jurisdiction limited to a particular hundred, and
“a matter is brought before him as having arisen
“yithin it, but the party charged contends that it
‘“arose in another hundred, this is clearly a colla-
*“ teral matter independent of the merits; on it being
* presented, the Judge must not immediately forbear
“to proceed, but must inquire into its truth or false-
“hood, and for the time decide it, and either pro-
“ceed or not proceed with the principal subject-
“ matter according as he finds on that point; but this
‘“ decision must be open to question, and if he has
“ improperly either forborne or proceeded on the main
“ matter in consequence of an error on this, the Court
“of Queen's Bench will issue its mandamus or pro-
“hibition to correct his mistake.” My answer then
is—that the obligation to inquire as to the existence of
the dispute arises as an incident to the function of
determining the issues before the Court, and for the
purpose of seeing that every essential condition of
jurisdiction laid down by the law is observed. As
the presence or absence of that condition, if con-
tested, must eventually depend upon ascertainment
in the way provided by the rules of evidence applic-
able to such an inquiry, that is, the rules of common
law so far as na statutory provision exists, and ac-
cording to statutory methods so far as any are pro-
vided, I can only suggest that the safer way would
be to deal with this preliminary inquiry according
to the rules which have to be followed by any Court
which might subsequently+have to reconsider it.

5. The certificate is not evidence of the existence
of an industrial dispute as the law regards it, but
is prima fecic evidence that the relations between the
parties, assuming them to amount to an industrial
dispute, extend beyond the limits of one State.

6. Apart from express provision on the subject, the
implied power to refer any matter to a board or any
other person or persons stood as it has already been
expressed by me in the Bootmakers’ Case, 16 A.J.R.
at p. 395. Since that judgment was pronounced, the
Legislature has, in my opinion, no longer left the
matter to implication so far as a Board of Reference
is concerned. I say nothing about purely ministerial
references to a Court officer for the purpose of work-
ing out details of directions. But with regard to a
Board of Reference, Parliament has, as it appears to
me, stated precisely what it requires, and the power,
whatever it may be, to refer matters to a Board,
must now be sought in sec. 40A of the Act 1904-1910.
The proposed clause was not intended to be made in
exercise of the powers given by that section. But in
any view it must I think, in several particulars un-
necessary now to state, be considered as conferring
too much power on the Board. I would only add that
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nothing was suggested which would cast doubt on
the validity of sec. 40A.

IIIGGINS, J., read the following judgment:—My
answer to the first question is Yes—the Act does not
refuse to recognise, as an organisation for its pur-
poses, great unions such as the Amalgamated Society
of Engineers, having members who get employment
in all kinds of employers’ undertakings throughout
the world. Nor does the Act refuse the boon of ar-
bitration in cases where the employers, in dispute
with employés of a certain craft, do not happen to
be carrying on undertakings of the same character.

The answer depends on the meaning of the Act;
there is no difficulty under the Constitution. Par-
liament could, indeed, at any time put its intention
beyond all doubt; but we have to deal with the Act
as it stands. I am not surprised that the words used
have created a difference of opinion in this Court,
for the draftsman has had occasion to use the word
“industry ” much more frequently in the sense of
the undertaking of the employer than in the sense of
the calling or occupation of the employé The cir-
cumstances in each case dealt with in the sections
happened to require the former sense; and the diffi-
culty arises from the effort of the framers of the Act
to make the one word *industry” carry the burden
of two very distinct meanings.

The word ‘ industry ” in relation to employers in
sec. 55 (1) (@) and elsewhere, I shall assume for the
present to mean their industry in the sense of busi-
ness or undertaking. But what is the meaning of
the words in sec. 55 (1) (b), “any association of not
*“less than one hundred employés in or in connection
“with any industry?” It is said that this means
that the association must be confined to men, often
of very diverse callings, engaged in some one kind of
(employer’s) undertaking. That is to say, the engine-
drivers of a big undertaking such as the Broken Iill
Proprietary must, if they want the benefit of the
Act, join an association in which miners, truckers,
timbermen, wheelwrights, smelters, plumbers, carpen-
ters, &c., are members, and cannot join with other
engine-drivers, doing the same kind of work in tim-
ber-yards or mills. Being few in number, the engine-
drivers would Dbe lost in the crowd of members of
other occupations, and would probably find their in-
terests ignored. ‘““ Birds of a feather flock together;”
but it is not to be so with unions under this Act,
according to the argument of the respondents. It is
not engine-drivers only who will suffer if the res-
pondents succeed, but societies such as the Amalga-
mated Society of Engineers, the Federated Carters
and Drivers, the Federated Wood-workers, the Shop
Assistants’ Federation, the Sewerage and General La-
bourers’ Association, the Amalgamated Society of
(arpenters and Joiners, the Australasian Society of
Engineers, the Federated Clerks’ Union—all already
registered under the Act. In Great Britain such
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unions are well recognised; and also such unioils as
the Associated Blacksmiths, the United Pattern-
makers, &c.; but, it is urged, the Federal Act is to
be treated as excluding them. There is certainly no
indication in the Act of any intention to cut so
violently into trade union practice, to interfere with
the freedom of voluntary association for the better-
ment of industrial conditions. According to sec. 2,
one object of the Act is “to facilitate and encourage
the organisation of representative bodies of employers
“and employés . . . and to permit representative
* bodies of employers and of employés to be declared
‘“ organisations for the purposes of this Act.” Prima
fucie, this includes any kind of representative body
of employés, includes “ craft unions;” and the burden
of proof lies on those who assert that there is any
exclusion of craft unions under the other provisions
of the Act.

I concur with my learned brother O’Connor, J., in
his opinion that under the word *industry,” in the
interpretation section, are included not only under-
takings (of the employers), but also callings or oc¢-
cupations (of the employés). We ought to give the
words “trade,” “calling,” * service,” ‘employment,”
their full meaning, unless there is something in the
context which prevents us; and we ought to assume
that Parliament had, at the least, such knowledge as
is common property, as to the modes of unionism. It
is quite true that we should correctly speak of a
master cutler’s “trade,” but we also speak of a
journeyman cutler’s “trade.”” We may speak of an
engineer’s “ calling;” but equally of a journeyman
engineer’s ‘“calling.” We speak, it is true, of a
postal service, or a carrying service; but much more
frequently of a labourer’s service, a waiter’s service.
We may say that a man has employment as a builder,
but it is, at the very least, equally appropriate to
speak of a clerk’s employment. The rest of the words
im the clause are also appropriate, for in the ‘ trade”
off journeyman plumber, in the * calling ” of moulder,
im the “service” of waiter or labourer, in the *em-
* ployment ” of clerk, ¢ persons are employed for pay.”
Then the exception comes which proves the rule—
excepting only persons engaged in domestic service,”
&c¢. There is no force in this exception unless Par-
limment meant to exclude from *service” domestic
service; the exception implies that under the earlier
part of the clause ordinary domestic servants, whose
employers may have no business undertakings of any
kiind, could be treated as constituting an industry.

2

“

I take it that the Act meant industrial workers on
both sides to associate themselves as they thought
best; subject, however, to the power of the Registrar
to refuse to register an association if there is already
am organisation to which members might conveniently
belong (sec. 59); and subject to the Court’s power
to cancel the registration *for any reasons,” as wel
ass for certain specified reasons (sec. 60). The drafts-
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man had in his mind the wide definition of “ associa-
“tion” in sec. 4—“ Any trade or other union . . .
“or any association or body composed of or repre-
“ sentative of employers or employés or for further-
“ing or protecting the interests of employers or em-
“ployés.” He had to limit the class of associations
to be registered so as to exclude (for instance) an
association so vague as the Friends of Humanity, or
the Workers of the World, and so as to confine regis-
tration to associations connected with some definite
industrial operations. Moreover, I do not think that
sufficient attention has been given during the argu-
ment to the words “in or in connection with” any
industry. Even assuming that ¢ industry ” is to have
the narrow meaning of an employer’s undertaking
only, so that it refers only to some undertaking of
one employer, or common to several employers, it
does not follow that this Association cannot be regis-
tered. An association of miners is “in” the mining
industry ; but an association of engine-drivers, or of
fitters, is “in connection with” the mining industry,
as well as “in connection with” other industries.
The object of the words was, to my mind, obviously
to provide that the association must have some de-
finite connection with some concrete industrial
operations in which are to be found the relations of
employer and employed. If the contrary view is cor-
rect, an engine-driver who happens to get employ-
ment for a short time in a pickle factory cannot be
in the same organisation as an engine-driver in a jam
factory, though they are doing precisely similar
work.

Perhaps 1 ought to add that, in my opinion, the
words added by amendment in the Act of 1910—* and
“includes a branch of an industry "—do not affect
the question. If “industry” meant only an em-
ployer’s business, it means so still. The amendment
would probably allow the engine-drivers who happen
to be for a time in flour-mills to form a separate or-
ganisation of their own ; but it would not allow engine-
drivers who happen to be in a soap factory to join
in an organisation with engine-drivers who are tem-
porarily next door in a candle factory.

2. Assuming that sec. 55 does not allow of the re-
eistration of this Association, I concur with my
learned brothers, but with doubt, in the opinion that
the objection is fatal, even when the case comes on
for hearing. The Court has no cognisance of the dis-
pute unless an “organisation” submit it, under sec.
19 (b); and, although the Association has been in
fact registered in this case, it is an association which
—if the respondents’ contention is right—is incapable
of being an organisation. At the same time, it must
be admitted that the result is very unfair to the
claimant union, This union simply followed the
practice of the Registrar, who admitted many other
such craft unions. It was registered more than three
yvears ago, and none of the respondents applied to
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the Registrar, or to the Arbitration Court, although
they could have so applied, to have the registration
cancelled. On the faith of the registration the union
has spent much money and great labour, with the
view of keeping the men working, and of having the
disputes settled by the Court; and now, when an
award is ready, it is told that the Registrar should
not have registered. However, my answer to Ques-
tion 2 must be Yes.

The questions which are put actually arose in the
course of the concrete case before me, and are, in
my opinion, questions of law—see sec. 31; and as
such they ought, I think, to be answered by the High
Court judicially. The consequences of the answers
will be for me, as President of the Court of Arbitra-
tion, to determine—subject. of course, to the Constitu-
tion and the Act, and to such controlling power as is
vested in the High Court.

3. This question compels the consideration of all
that difficult doctrine, propounded by Marshall, C.J..
in the United States, as to the implied exemption of
Federal and of State “instrumentalities.” In a for-
mer case I have ventured to express my scepticism
as to the soundness of the doctrine; for I think that
in McCulloch v. Maryland the principle of necessary
implication has been extended far beyond logical
limits, at all events beyond the limits set by British
law—Baaxter v. Commissioners of Taxation, 13 A.L.R.
313. The whole doctrine of exemption of * instru-

‘“mentalities ” rests on inference; and the inference -

becomes more and more difficult as the activities of
the State increase. How can one say that business
undertakings of the State were meant to be exempted
by a Constitution framed in 1789, at a time when no
one dreamt of such undertakings? In the recent
South Carolina Case, 199 U.S. 437, the Supreme Court
of the United States seems at last to have found the
necessity for some limitation of the doctrine; and
probably some such line of demarcation as was found
in that case will have to be adopted in Australia.
But, although this question was submitted by me to
the Court, I admit that it would be better not to
answer it at present—not to answer it unless we can
answer it fully. It would be well first to give an op-
portunity to the States and to the Commonwealth to
be heard; and to have the facts more precisely set
forth as to the undertakings of the several respon-
dents affected. I am all the more inclined to this
course, as the answer to the question may involve the
validity of certain amendments made by the Act of
1910 in the interpretation section.

.4. My answer to this question is No. The questions
—Is there a dispute? and—Does it extend beyond one
State? have been raised in nearly every case that has
come before me in the Arbitration Court, and from
the first. I quite recognise that the existence of the
dispute, and its extension, are conditions precedent
to the exercise of the jurisdiction of the Court, and
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I have hitherto spent much time and care in taking
full evidence from all sides on the issue. But the
position becomes different now that I understand
from my learned brothers that my findings on the
issue must be regarded as irrelevant on prohibition
or mandamus proceedings, and that even the evidence
taken by me cannot be used except by consent. I
shall, of course, regard it as my duty not to proceed
with an arbitration if it is clear from the first that
the conditions as to jurisdiction are not fulfilled;
and also to demand some evidence showing a primda
facie case of jurisdiction. But, as to such evidence
as I take, I am of the opinion that sec. 25 applies,
and that by virtue of the amendment, if not of the
original section, I am not bound by any rules of
evidence.

5. My answer to this question is No. The Act
seems to have been drawn under the idea that the
existence of a dispute was a matter easy to be proved;
but that the fact of its extension beyond one State
would need some inquiry, and might be left to the
Registrar, for a primd facie finding. In my opinion,
the certificate of the Registrar under sec. 21 is merely
evidence that, assuming a dispute to exist as to in-
dustrial matters, it extends beyond one State.

6. This question, unfortunately, has not been
argued as it deserves to be argued—probably because
the plaintiff relies on sec. 40A. In the Boot 1radc
Case, 1 inserted certain provisions as to a Board of
Reference. The provision which was attacked by
the respondents in that case was a provision exempt-
ing certain employers from complying with the pro-
visions of my award as to the contents of apprentice-
ship deeds. My award dealt with boys employed and
to be employed, the dispute being as to ¢ the regula-
“tion of boy labour,” without any qualification. No
one urged before me that existing apprentices were
not to be dealt with, that their grossly unfair posi-
tion was not to be rectified; but it was held by the
Full Court that I had no power to deal with existing
apprentices, as they were not within the ambit of
the dispute, if properly construed. It was also held,
however, that even assuming that I\ had power to
deal with existing apprentices, I had no power to
delegate power to a Board of Reference to “annul”
an existing indenture. Now, what I provided was
that full adult wages were to be paid to all except
(inter alios) those lads who were indentured as I
prescribed, or who were indentured in a manner ap-
proved by a Board of Reference. I did not create,
or' ‘‘appoint,” any Board of Reference, but I stated
what kind of board of reference, voluntarily appointed
by the parties, could give the approval on which
exemption would follow. It is obvious that the Board
of Reference was not given power to “annul” any
indenture, but was enabled to exempt indentures from
annulment—if “ annulment” is the proper term. It
was a provision purely in the interests of the em-

T
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ployers, allowing a dispensation in certain cases from
the general rule. It was as if I gave a direction
that all lads who passed a certain examination at
a university were to be excepted from the rule. In
such a case, there would obviously be no delegation
of discretion; the direction would be mine, and the
discretion exercised would be mine. Under the Act,
the Court of Arbitration has power—sec. 38 (0)—
“To make any order or award or give any direction
“in pursuance of the hearing or determination;” and
—sec. 38 (u)—' Generally to give all such directions
‘“and do all such things as it deems necessary or
‘“expedient in the premises.” The direction con-
tained in my proposed clause is. that any decision of
a question arising out of the award, if given by a
Board of Reference, voluntarily constituted by both
parties, should be binding on the parties by virtue
of my award; as if a committee, empowered to settle
the comditions of racing, were to prescribe that the
decision of the judges is to be final. The truth is
that the duty of the Court “to settle a dispute” re-
sembless far more the duty of a Court of Chancery to
‘“gettle a scheme” for the conduct of a charity, than
the duty of a Court of common law in an action for
debt or damages. The Court of Arbitration does not
award payment for violation of existing or past rights.
but prescribes a system of relationship for the future.
It has never been suggested, so far as I know, that
a Court of Chancery, in committing to a board of
trustees of a charity the function of selecting boys for
a school, or inmates for a benevolent institution, is
thereby delegating its powers. The doubt which oc-
casioned Question 6 was occasioned by the language
of the majority of the Court in the Boot Trade Casec
as to delegation of authority to a Board of Reference
—see 16 A.L.R. 373. I did not think it was delega-
{ion; but. if it is~——and the Full Court held it to be a
delegation—how can DParliament when creating a
tribunal in pursuance of its power under the Con-
stitution, enable the tribunal to delegate any authority
to another body? As I have said, this question has
not been argued. My duty is to express my opinion
in the affirmative, as to Question G; except that the
words “or respecting any other matter of their in-
“ dustrial relations” must be excised. I inserted
these words in the proposed award—words which are
often, and wisely, put in agreements and State awards
—merely in the hope of eliciting the opinion of the
Full Court on the whole subject, and of finding the
precise limits of my power.

I do not think that the express power to * appoint”
a Board for all Australia, now contained in sec. 404,
operates to withdraw such powers as were already
contained in the original Act, under provisions which
have not been repealed.

Questions answered accordingly.

[Solicitor—For respondents, Derham and Derham.]
S. K. H.

309
THE KING v. NICHOLLS.
FULL COURT—(Griffith, C.J., }
Barton and O’Connor, JJ.) \
(Melbourne.)

THE KING v. NICHOLLS.

Contempt of Court—Criticism of Judge of High Court
when sitting as President of Arbitration Court—
Imputation of partiality — Libellous statements—
Publication calculated to obstruct or interfere with
the course of justice or due administration of the
laar.
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June 7.

It is not a contempt of the High Court to criticise the
actions of one of its members, while sitting as President
of the Arbitration Court, so long as such criticism is not
calculated to obstruct or interfere with the course of jus-
tice in the High Court, or the due administration of the
law by that Court, even though the matter complained
of may be libellous in its nature.

Nemble.—It is not necessarily a contempt of Court to
make an imputation of partiality against a Judge, and in
some cases public comment upon the partial utterances of
a Judge may be justifiable.

MOTION.

This was an application on behalf of the Attorney-
General of the Commonwealth for the committal to
prison of Henry Richard Nicholls, for his contempt of
the High Court of Australia, or in the alternative for
his contempt of the Commonwealth Court of Con-
ciliation and Arbitration, in that the respondent, being
the editor of a newspaper called the Mercury, printed
and published at 87 Macquarie Street, Hobart, Tas-
mania, printed and published, or caused to be printed
and published, of the Honourable Henry Bournes
Higgins, in his capacity as a Judge of the High Court
of Australia, or in the alternative of him in his
capacity as President of the Commonwealth Court of
Conciliation and Arbitration, in the issue of the said
Mercury of Friday, April 7, 1911, the words following:

A MODEST JUDGE.

Mr. Justice Higgins is, we believe, what is called
a political judge, that is, he was appointed because
he had well served a political party. He, moreover,
seems to know his position, and does not mean to
allow any reflections on those to whom he may be
said to be indebted for his judgeship. In the course
of the hearing of a case in the Arbitration Court, one
of the counsel described the Broken Hill Labour or-
ganisation as ‘“the most tyrannical” that he had
known, and he added, “ moreover, they are encouraged
by their union and the Government of this country.”
Whereupon, Mr. Justice Higgins was shocked, and is
reported to have said severely—* You are not entitled
to speak severely of those above us.” Whether he
meant that the union or the Government “is above
us” is said to be somewhat uncertain, because as the
unions are supposed 'to rule the Government, it is
held that they must be regarded as the supreme
power, and must not be lightly spoken of, no matter
what kind of language they may use themselves. On
the other hand, it is argued that he must have meant
the Labour Ministry, because the charge of encourage-
ment seems to have been levelled at it openly in



