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facture or preparation. I am only deciding on the
facts in this particular case with reference to the
facts disclosed on the date of the information, and I
am not to be taken as finally deciding that a person
can dry skins or salt hides without coming within the
Act, if there was evidence that would justify the Jus-
tices in coming to the conclusion that that had been
done so as to make the goods fitter for sale.

This Act brings within the category of factories a
number of buildings and places that would not ordi-
narily be so called. I suppose that ordinarily a person
would not call ‘the defendant’s building a factory.
It seems to be a store or depot for goods await-
ing transport, but if it comes within the words of the
Act, it must be held to be a factory. And if it comes
within the Act, then the general provisions as to
ventilation, sanitation, &ec., would apply. But if it
does not come within the primd facie meaning of the
definition, I do not think that meaning should be ex-
tended by reliance on the argument that it is desirable
that these general provisions should be made applic-
able to the place in question. The ILegislature has
decided to let the ordinary provisions of the ‘“ Health
Act’ cover places which do not come within the
“ Factories Act,” and this case must, I think, be
decided without reference o provisions of that kind.

T'he order nisi will be made absolute, with costs, and
it necessarily follows that the conviction will be

quashed. Order absolute.

[Solicitors—For the informant, Guinness, Crown
Solicitor: for the defendant, Whiting and Aitken.]
T. C. B.
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B was convicted of the murder of H, a sergeant of
police, by shooting him, while H was endeavouring to
arrest B, and appealed against his conviction. Section 6
of the ‘Criminal Appeal Act 1912”7 (N.S.W.) provides
that tlre Court may, notwithstanding that it is of opinion
that the point or points raised by the appeal might be

*Ct, ‘‘Crimes Act (Viet,) 1891 (No. 1281), secs, 34 and 88.
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decided in favour of the appellant, dismiss the appeal if it
considers that no eubstantial miscarriage of justice has
actually occurred.

Section 28 of the “ (rimes Act 1900 ° (N.S.W.) provides
that on a trial for murder, where it appears that the act
or omission causing death does not amount to murder, but
does amount to manslaughter, the jury may acquit the
accused of murder. and find him guilty of manslaughter.

At the trial of B for murder, the jury asked the Judge
whether they might return any verdict other than guilty
or not guilty. The Judge directed them that if the accused
shot H, the law considered that murder, unless there was
some excuse for it, but that no excuse was suggested, as
the accused said he did not do it. He directed them that
there were, therefore, only two issues.—

Held, that as there were facts in evidence upon which
the jury might find a verdict of manslaughter, the Judge’s -
statement to the jury was a misdirection, and that there
had been a substantial miscarriage of justice within the
meaning of section 6 of the ““ Criminal Appeal Act 1912.”

Section 405 of the “ Crimes Act 1900” permits an
accused person to make a statement to the jury at the
close of the case for the prosecution without being liable
to examination thereupon. By section 407 of that Act an
accused person is competent but not compellable to give
evidence, provided that no such person charged with an
indictable offence shall be liable (@) to be called as a
witness on behalf of the prosecution, or (b) to be ques-
tioned on cross-examination as to his previous character
or antecedents without the leave of the Judge.

At the conclusion of the Crown case, B made a state-
ment to the jury under section 405. He afterwards gave
evidence on his own behalf under section 407.—

Held, that as B had elected to give evidence under
section 407, he was liable to cross-examination upon all
the relevant issues in the case, including the statement
made by him under section 405.

At the trial, evidence tendered on behalf of the accused
as to a statement made Ly a witness to H shortly after
the infliction of the injury, and as to what H did in reply,
was rejected.—

Held, per Barton, A.-C.J., Isaacs and Powers, JJ., that
this evidence was not admissible as part of the res geste,
but as evidence had previously been wrongly admitted of
a slatement by H to another witness at a later time,
guere, whether the exclusion of this evidence did not
amount to a miscarriage of justice.

In his summing up the Judge told the jury to acquit
the accused if they had a reasonable doubt as to his guilt.
He then added—“A reasonable doubt means a doubt such
“ as would influence you in the ordinary affairs of life.”—

Held, per Barton, A.-C.J., Isaacs and Powers, JJ., that
this was a misdirection. Meaning of the expression
« reasonable doubt ”’ considered and explained.

Decision of the Supreme Court of New South Wales,
Rer v. Brown, 13 S.R. 433, reversed, and new trial
ordered.

APPEAL by special leave from the decision of the
Supreme Court of New South Wales. - .
The appellant was convicted, before Sly, J., of the
murder of Senior-Sergeant Hickey, by shooting him
with a revolver, while Hickey was endeavouring to
arrest him. The evidence for the Crown was that
the accused shot Hickey. The case for the defence
K
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was that Hickey shot himself accidentally with the
accused’s revolver.

The facts, so far as material to this report, and
the grounds of appeal, are stated in the judgments
hereunder.

Ralston, K.C., and Armstrong for the appellant.

Garland, K.C., and Hodgson for the respondent.

Reference was made to—Stephen’s Digest of the
Law of Bvidence (N.S.W. ed., 1909), p. 12, arts. 8, 9.
p. 206, n. 7 to art. 8; R. v. Foster, 6 C. & P. 325; R. v.
Bedingfield, 14 Cox C.C. 341; Phipson on Evidence
(4th ed.) p. 65; (5th ed.) p. 67; Beatly v. Culling-
worth, 60 J.P. 740; R. v. Lunny, 6 Cox C.C. 477; R.
. Roberts, 10 S.R. (N.S.W.) 612; R. v. White, 4
F. & F. 383; Wills on Circumstantial Evidence (6th
ed.) pp. 314, 318, 319; Trial of Madeleine Smith, p. 276;
R. v. Grimes, 15 N.SW. L.R. 209 at p. 219; R. v.
Mitchell, 9 S.C.R. (N.S.W.) 282; R. ». Self, 1 Leach
C.C. 137; Prudential Assurance Co. v. Edmunds, 2
A.C. 487 at p. 507; R. v. Tate, (1908) 2 K.B. 680;
~Peacock v. The King, 17 A.L.R. 566; Halsbury’s Lats
of .England, vol. XIII. p. 437; R. v. Goddard, 15 Cox
C.C. 7; Best on Ewvidence (10th ed.) 410; Roscoe’s
Criminal Bvidence (11th ed.) 25; R. v. Stoddart, 2 Cr.
App. R. 217; R. v. Brotherton, 10 W.N. (N.S.W.) 56;
The King v. Grills, 17 AL.R. 313; R. v. Fletcher,
9 Cr. App. R. 503; Bain v. Whitehaven and I'urness
Junction Railway Co., 3 H.L.C. 1; Sutherland ov.
Thomson, (1906) A.C. 55; Wallace v. Palton, 12 Cl.
& F. 491; Holmes v. Jones, 14 AL.R. 89; Connecticut
Fire Insurance Co. v. Kavanagh, (1892) A.C. 473 at
p. 480; Measures v. McFadyen, 17 A.I.R. 391 ; Jenlkins
v. Price, (1908) 1 Ch. 10; Vareiwca v. Howard Smith
Co. Limited, 17 A.L.R. 499.

“THE ARGUS?”

- Cur. adv. vult.

BARTON, A.-C.J., read the following judgment :—On
the 30th July last the prisoner was convicted at the
Central Criminal Court, held at Darlinghurst, of the
murder of Edwin Stuart Hickey, a senior sergeant
of police, at St. Ives, in this State, on 1st May, 1913.
He appealed to the Supreme Court under sec. 5 of
the “ Criminal Appeal Act 1912” (No. 16). In his
notice of appeal he stated the following grounds:—
(1) The wrongful admission of evidence; (2) the
wrongful rejection of evidence; (3) misdirection of the
jury; (4) that the verdict was against evidence and
the weight of evidence; (5) that the verdict was bad
and contrary to law; (6) irregularity of process.

The Full Court dismissed the appeal, and the
prisoner now appeals to this Court by special leave.

The grounds taken in the notice of appeal to this
Court are that Sly, J., who tried the case, was in error
(1) in disallowing a question by the prisoner’s ad-
vocate as to what was said by Edwin Brown to the
said Edwin Stuart Hickey immediately after the in-
fliction of the injury which caused the death of the
latter; (2) in allowing the prisoner to be cross-
examined upon what he said in his statement to the
jury; (3) in his direction to the jury as to the nature
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of a reasonable doubt; (4) in directing the jury that
they were not at liberty to find a verdict -other than
guilty or not guilty of the charge contained in the
indictment. i

All these grounds are clearly within par. (e) of the
first sub-section of sec. 5.

As the grounds in the prisoner’s notice of appeal to
the Supreme Court are stated with much generality,
(Clounsel for the Crown on that appeal requested further
particulars on the opening of the argument; but the
request was not pressed in view of a statement by the
prisoner's C'ounsel that they ‘would confine their argu-
ment to two points, namely, those now numbered 2 and
4 in the notice of appeal to this Court. The other two
appear to have been first intimated to the Crown in
the prisoner's notice of appeal to this Court.

It is incumbent upon us, then, to decide the second
and fourth pointx; but it is questionable whether the
first and third are properly before us. In the view I
take of the case it is not absolutely necessary to decide
whether these are properly raised. I shall, therefore,
in the first instance, deal with the second and fourth
points.

First, then, as to Number 2. It is contended that
the learned Judge wrongfully allowed the prisoner to
be cross-examined by the prosecution upon his state-
ment to the jury. He made such a statement at the
close of the case for the Crown, and before calling any
witness in his defence. But he immediately after-
wards gave evidence as a witness in his own behalf,
under the liberty secured to him by sec. 407 of the
“ Crimes Act.”

From the transcript of the shorthand notes furnished
under sec. 11 of the “ Criminal Appeal Act.” it is clear
that Counsel for the Crown, in his cross-examination
of the prisoner as a witness, was allowed to put ques-
tions to him as to assertions made in his statement
under sec. 403,  Sec. 405 just mentioned provides that
the accused may make his statement * without being
*liable to examination thereupon by Counsel for the
“ Crown or by the Court.” His Honour must, I think,
be taken to have ruled that the prisoner could in this
case be questioned, in his cross-examination as a wit-
ness, on what he had said in his statement. It was
held by the Supreme Court of this State in R. v. Smith,
17 N.S.W. L.R. 104, that the rights of the accused to
make a statement and afterwards to give evidence are
not alternative, but cumulative.

It is contended that the ruling of Sly, J., which
was acted upon, vitiates the conviction. On the other
hand, it is argued that when once the accused testifies
on oath as a witness, there is only one limitation on
his liability to the test of cross-examination. namely,
the exclusion of questions on his previous character
or antecedents, unless permitted by the Judge—sec. 407
(1) (b). Tt was pointed out that if sec. 405 provided
in effeet a further exemption from the ordinary tests,
it would be competent for an accused person, intend-
ing to swear to a concocted- story, to protect himself
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entirely from the risk of exposure by first making a
statement of the whole fabrication from the dock, and
then going into the witness-box and repeating it on
oath; and it was urged that Parliament could not have
intended such a result.

If an accused person has exercised only the right
of making a statement, it is obvious that neither the
Crown nor the Court can lawfully examine upon it.
But it does not follow that when he goes on to exercise
the further right to give evidence, the protection of
sec. 405 extends to shield his sworn testimony from
the ordinary tests of truthfuluess. If, then, he is
liable to be questioned on matters not mentioned in
his statement, but protected as to matters so mentioned
in respect of questions intended to test his veracity
upon oath, it becomes clear that in practice the sworn
evidence may be given with as much impuiity as the
mere statement. Cross-examination, at the stage when
the prisoner was subjected to it, cannot, I think, e
accurately described as examination within the mean-
ing of sec. 405 on the unsworn statement, with which
the prisoner did not content himself. It is cross-
examinhtion upon his sworn evidence, and not the less
so if in testing that evidence reference is made to any
previous statement of the prisoner. In adding the
sworn evidence to the unsworn statement the prisoner
has undertaken every risk of a witness from which
proviso (1) (b) to sec. 407 has not exempted him.

I therefore agree with the conclusion of the Supreme
Court on this point.

I pass to the fourth point, which questions the
aceuracy of His Honour's direction to the jury at the
trial that they were not at liberty to find a verdict
other than guilty or not guilty of the charge contained
in the indictment. At page 167 of the transcript al-
ready referred to, 1 find this passage :—

“The Jury.—Are the jury at liberty to bring this
*case in in any other way than guilty or not guilty ?

“His Honour.—-1 do not think so. If the accused
" did shoot the sergeant the law considers that mur-
*der, unless there is something to show that there
" was some excuse for it.  But there is no excuse sug-
" gested here, for the accused says, ‘I did not do it.
“ It seems to me there are only the two issues; there
“is no suggestion ot a third issue.”

This incident took place immediately before the re-
tirement of the jury.

After defining murder in sec. 18 (1) («), and enact-
ing in the following paragraph (b) that every punish-
able homicide. other than as defined, shall be taken
to be manslaughter, the “ Crimes Act,” in sec. 23 (2),
prescribes that where, on a trial for murder, ‘it ap-
“pears that the act or omission causing death does
“not amount to murder but does amount to man-
" slaughter the jury may acquit the accused of murder
“and find him guilty of manslaughter and he shall
“Dbe liable to punishment accordingly.” The power of
convicting of manslaughter while acquitting of mur-
der, is therefore conferred on the jury by Statute
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whenever they think that the act charged does not
amount to the greater crime, but does amount to the
lesser one. When, therefore, His Honour answered
the jury by telling them that he did not think they
were at liberty to find any other verdict than guilty
or not guilty of murder, he in effect told them that
they did not possess this power. Indeed, he went on
to say that unless some excuse were shown for his
act, the accused, if he shot the sergeant, had in law
murdered him. 7This appears to be too broad a state-
ment, since it leaves out the alternative of man-
slaughter, which cannot be called an excusable homi-
cide. I am of opinion that this ground is fatal to
the conviction. .

It is true that on a charge of murder, if a defence
is raised under sec. 23, the Judge is entitled to direct
the jury, if it is the true position, that there is no
evidence which would entitle them to bring in a verdict
of manslaughter under that section—ZR. v. Lukins,
19 W.N. (N.S.W.) 90. In Scholey’s Case, 3 Cr. App.
. 183, the Court of Criminal Appeal in England held
that where a person had been convicted of feloniously
wounding with intent to do grievous bodily harm, the’
Judge, who had not left the alternative of unlawful
wounding to the jury, did not thereby misdirect them ;
and I think it is clear that where the evidence mani-
festly points to the crime charged or nothing, in the
sense that there is no evidence on which a verdict of
a less crime could be founded, it is not misdirection
on the part of the Judge to abstain from telling the
jury that they have power to find a verdict of the
less serious crime—>Naylor’'s Case, 5 Cr. App. R. 19.
As lately as June of the present year it was held by
the same Court that on a trial for murder, where
there was clear evidence of intention, threats and
motive, the only defence being accident, it was no
part of the Judge’s duty to tell the jury that it was
open to them to find a verdict of manslaughter, though
the Court said it was not a matter on which they
could lay down a general rule—Fletcher’s Case, 9 Cr.
App. R. 53. Ou the other hand, there can be no doubt
that on a charge of murder the jury are entitled at
law to return a verdict of manslaughter, though on
the facts the case be one of murder or-nothing. It
has been so decided in this State in the case of Reg.
v, Grimes and Lee, 15 N.S.W. L.R. 209. There the
jury, after retiring, returned into Court and asked
the trial Judge (Darley, C.J.) whether it was com-
petent for them to find the prisoner guilty of man-
slaughter. His Honour told them it was, but he also
told them that the case was one of murder or nothing.
They found the accused guilty of manslaughter. The
accused contested the validity of the conviction on the
ground that there was no evidence of manslaughter.
But the Supreme Court held that the learned Chief
Justice had taken a right course, and that the con-
viction could not be disturbed on the ground assigned.

The distinction between abstaining from telling the
jury that they are entitled to return a verdict of man-
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slaughter where the evidence gives no ground for
such an alternative verdict, and telling them, in answer
to a question from them, that they are not at liberty
to find such a verdict, is a very strong distinction. In
the latter case the Judge affirms to them that they
have not the power which the law actually confers
upon them.

It was suggested in the course of the argument that
where there is no evidence on which a jury could
properly find manslaughter, the Court might dismiss
the appeal, notwithstanding a direction by the Judge
negativing the jury’s power to find such a verdict, since
in such a case “no substantial miscarriage of justice
‘“ has actually oceurred "—* Criminal Appeal Act,” sec.
6 (1). I wish to guard myself against seeming to
agree with that suggestion, though I think the point
doe.s not arise here. For while there was undeniabiy
evidence on which the jury could, if they believed it,
convict of murder, yet I think it was possible to collect
from the evidence, as given, material on which they
might find a verdict of manslaughter while acquitting
of the capital offence. 1 by no means say that they
ought to have done so. In the prospect of a new trial,
I am anxious to avoid saying any word that may be
used hereafter in dealing with evidence which may be
given, and so I abstain from pointing out any specific
evidence already given on which, if it were repeated
before a fresh jury, a contention upon the question of
manslaughter might possibly be raised. It is enough
to say that I think the appeal must be uplheld on the
fourth ground.

“THE ARGUS”

Holding this view, I do not think it imperative to

say whether the first and third grounds stated in
the notice of appeal are properly before us. Kven if
they are, as the conviction appears to be bad on the
fourth ground, it is not now necessary to give an al-
solute decision on the first or the third. Nevertheless,
it is necessary to remember that this case has already
been twice tried, and that the result of to-day's judg-
ment will be a third trial. If by reason of any rigid
_reticence on our part the case goes down to that trial
with two of the points that have been argued still in
doubt, there will again be dangers in the path both for
the prisoner and for the Crown. It is most desirable
that after the new trial there should be no further
resort on any of these points either to the Court of
Criminal Appeal or to this Court. I am so strongly
impressed with this feeling that I consider it my duty
to make some observations on both of the other points.

I turn then to the first point in the notice of ap-
peal to this Court, namely, that the learned Judge was
in error “in disallowing a question by the prisoner's
“advocate as to what was said by Edwin Brown to
“ Hickey immediately after the infliction of the injury
“which caused the death of the latter.”

Edwin Brown, a son of the prisoner, gave evidence
at the trial. After saying that he walked from the
prisoner’s orchard up to his house with Sergeant ITic-
key, Constable Barclay and the prisoner, that the lat-
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ter walked through the kitchen into the diningroom,
and was rushed by llickey into the bedroom, this
witness gave an account of a struggle which, as he
alleged ensued between the prisoner and Hickey, and
said that he (Edwin Brown) was shot in the left wrist,
while he was looking in at the door of the bedroom,
in the course of the alleged struggle between the two
men, during which several shots were fired. He then
proceeded as follows:—“T saw Sergeant Hickey go
“out; he did not at any time fall; I did not know
“he was shot when he went out; when he went out
“I followed him, and told him something.

*“ (To IIis Honour).—I did not notice anybody pre-
‘“sent when this was said.

*(To Mr. Abigail).—Sergeant Hickey went out of
* the dining-room door. I went out after him a short
*time afterwards; when I got out I saw him going
* through the front double gate, which is about seventy-
*five feet away. When I saw him going through the
front gate I was level with the house, so that I could
*see up the lane; I had just come round the back of
* the house.

* Q.—Did you then show Sergeant Hickey sOmething
and tell him something? (Objected to).

* His Honour.—What this young man said to Hickey
* I do not think can be evidence. (ODbjection upheld).

M. Garland.—I want it understood that I am not
“objecting to anything that Sergeant Hickey said.

“('To Mr. Abigail).—Whatever it was 1 said to Ser-
*geant llickey, he did not speak, but he did some-
*thing; when I spoke to himm T held up my hand
* showing the wound.”

It appears, then, that before the witness spoke to
Ilickey he had himself had time to leave the house
and come round the back of it, while the mortally-
wounded man had had time to go a distance of about
seventy-five feet. This evidence is to be found on
pages 104 and 105 of the record. At pages 117 and
118 the prisoner’s sister, who gave evidence, said that
after the shot *‘the sergeant walked away as if
*nothing was wrong with him he walked
* right out Mr. Hickey walked out and went
“ through the double gate T saw that Edwin
“was shot, and saw him put his hand up to the ser-
*geant and say: something to him.”

Upon this evidence it is contended that what was
said by IXdwin Brown to Hickey when holding up his
wounded hand, and Hickey’s reply, by word or gesture,
were admissible as part of the 7es gestw. The law
on this subject is concisely stated in Halsbury’s Laws
of I'ngland, vol. XIIT. at 437, in the following pas-
sage, which was cited :—* There are many incidents,
* however, which, though not strictly constituting a
“fact in issue may yet be regarded as forming a part
*of it, in the sense that they closely accompany and
“explain that fact These constituent or ac-
*companying incidents are in law said to be admissible
“as forming part of the res geste or main fact; and,
“when they consist of declarations accompanying an
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*act, are subject to three important qualifications—
“ (1) They must not be made at such an interval as
* to allow of fabrication, or to reduce them to the
“ mere narrative of a past event; (2) they must re-
“late to, and can only be used to explain, the act
* they accompany, and not independent facts prior or
“subsequent thereto; and (3) though admissible to
** explain, or corroborate, they are not in general to
* be taken as any proof of the truth of the matters
* stated ; they are consequently not, in any strict sense,
*to be classed as exceptions to the hearsay rule.”
This passage is supported by the citation of several
well-known cases.
14 Cox (.C. 341, it is stated that Cockburn, C.J., is
generally considered to have applied the rule too
strictly in rejecting the evidence in that case; but it
is added that “the dictum of Lord Denman, C.J., in
“ Rouch v. Great Western Railway Co.—1 Q.B. 51—
‘“that ‘concurrence of time, though material, is not
“‘essential,” seems to err in the opposite direction,
‘“the weight of authority favouring a substantial
* though not a literal contemporaneousness.” In R. v,
Bedingfield, 14 Cox C.C. 341, the deceased, with her
throat cut, had come suddenly out of a house which
the prisoner had entered a minute or two before, and
on meeting a woman outside she had said something,
pointing backwards to the house. In a few minutes
she was dead. Cockburn, C.J., held that the statement
made by the deceased was not admissible as part of the
res geste, because it was uttered at a time when the
transaction was over. If the rule was applied too
strictly in that case, it does not follow that the evi-
dence tendered in the present case was admissible.
Was the stutement which Edwin Brown says he made
to 1llickey on holding up his hand really a part of
the transaction? If it was, it was relevant to the
facts in issue. If it was not, it was not admissible on
that ground, and no other ground is suggested.
Stephen, in his Digest of the Law of Bvidence, Part
1., Chap. 2, art. I11., says—*“ A transaction is a group
“of facts so connected together as to be referred to
“by a single legal name, as a crime, a contract, a
‘“wrong, or any other subject of inquiry which may
“be in issue.”

On the whole, T am not satisfied that the evidence
tendered was admissible. The transaction or group of
facts seems to me to have been over for an appreciable
period at the time when Edwin Brown held up his
wounded hand and said something to Hickey. Hickey,
though mortally wounded, had had time to leave the
bedroom (whether he had fallen there or not, as Con-
stable Barclay says he did) and walk a distance of
twenty-five yards. In his condition this would neces-
sarily take some little time. Hickey does not appear
to have been retreating from danger. His movements
were probably slow. The shooting, whoever was its
author, was over, and there was nothing to urge
Hickey to hasten to the gate, while there was much
indeed to retard him, When Edwin Brown called out

In a note as to R. v. Bedingfield, .
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to him the transaction. the subject of the charge, was
a past event, however recent. Iidwin Brown’s wound
was certainly a part of the transaction; but 1 do not
think that his subsequent statement was. If, then, the
matter rests solely upon this piece of evidence itself,
it does not impair the conviction. But there are other
circumstances which create some ditliculty. In the
case for the Crown a witness named Gaukrodger was
examined. He was driving past the prisoner’s place
when he was hailed by Constable Barclay. He saw
Hickey staggering out of the gate. Hickey was lifted
into the vehicle. which was driven away in search of
medical aid. The prisoner’s advocate, Mr. Abigail, in
cross-examination elicited from this witness that after
Hickey was lifted into the sulky, and while on the
way to the Pymble Station, he several times said—
“ Barclay went away and left me,” Barclay being the
constable who accompanied him into the prisoner’s
house, and was the chief witness on the charge of
murder. This part of the cross-examination was not
objected to, but I am not sure it was admissible; it
seems, however, to have led to something more serious;
for Counsel for the Crown in re-examination elicited
that in the same conversation Hickey said—* The first
“shot missed me, but he got me.” Whether the cross-
examination was admissible or not, this evidence in re-
examination was not so. It did not arise upon the
cross-examination, and there was no independent
ground for it. But its dangerous import is manifest,
seeing that the evidence for the Crown was that the
prisoner shot Hickey, while the evidence for the de-
fence was that there was a struggle between the two
men for the possession of a revolver, belonging to
the prisoner. which was in the bedroom; that Hickey
got possession of it; and that he must have shot him-
self in the struggle.

The difficulty of the situation thus created is that
such a piece of evidence as that last mentioned went
to the jury, calculated as it was to support the version
of the Crown as to the possession of the revolver by
the prisoner during the shooting; while the declara-
tion of Edwin Brown to Hickey, which was excluded,
must have been tendered to show that it was Hickey
who then had the weapon.

Thus a piece of evidence favourable to the prisoner,
but inadmissible, was excluded; while another piece
of evidence seriously prejudicial to him, but more
clearly inadmissible, went to the jury. It is true
that as to the latter circumstance the trouble began
with the questions put to Gaukrodger in cross-
examination by the advocate for the prisoner; but it
remains a fact that the course of events as to the
respective pieces of evidence was calculated unduly to
injure the defence. If Edwin Brown’s gesture and
statement were inadmissible, much more so was the
statement of Hickey elicited by the Crown from
Gaukrodger.

Although it is not now necessary to decide it, I
cannot avoid an impression that a position was created
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which amounted to a miscarriage of justice. As there
is to be a new trial on another ground, one can only
express a confident hope that such a diffieulty will
not recur.

The third of the grounds stated in the notice of
appeal to this Court remains for observation. It is
that the learned Judge was in error in his direction
to the jury as to the nature of a reasonable doubt.

After summing up the evidence, and asking the jury
whether they believed that the accused shot the
sergeant or that the sergeant shot himself, His Honour
went on to say—*If you have a reasonable doubt in
‘“that matter and you do not know where the truth
“lies, then you will find a verdict for the accused. A
‘“ reasonable doubt, as I have already remarked, means
‘“a doubt such as would influence you in the ordinary
“affairs of life.” It is objected that His Honour’s
definition of reasonable doubt is misleading and un-
safe. I fully recognise that one embarks on a dan-
gerous sea if he attempts to define with precision a
term which is in ordinary and common use with rela-
tion to this subject-matter, and which is usually stated
to a jury without embellishment as a well understood
expression. Had His Honour so left it, neither the
present objection nor any other could have been taken
to his direction in this regard.

In Best on HEwvidence, sec. 95, it is admirably re-
marked that “ there is a strong and marked difference
‘“as to the effect of evidence in civil and eriminal pro-
‘“ ceedings. In the former a mere preponderance of
“ probability, due regard being had to the burden of
“proof, is a sufficient basis of decision; but in the
‘“latter, especially when the offence charged imounts
“to treason or felony, a much higher degree of as-
‘“ surance is required. The serious consequences of an
‘“ erroneous condemnation, both to the accused and
‘“ society, the immeasurably greater evils which flow
“from it than from an erroneous acquittal, have in-
“ duced the laws of every wise and civilised nation to
“lay down the principle, though often lost sight of in
“ practice, that the persuasion of guilt ought to amount
‘“to a moral inty; or, as an eminent ’ff\dge ex-
“ pressed it, ‘ such a moral certainty as convinces the
“‘minds of the tribunal, as reasonable men. beyond
““all reasonable doubt.’” The words last quoted by
the author are those of Parke, B., in R. . Sterne,
Surrey Sum. Ass. 1843, MS.

I think the above passage affords a good and suf-
ficient guide as to the nature of the reasonable doubt
which should prevent a jury from convicting in a
criminal case. It does not follow that in charging a
jury its nature need be stated with so much elabora-
tion. In the ordinary affairs of life we are frequently
compelled to arrive at conclusions where moral cer-
tainty is out of the question. There, we have no more
to guide us than a mere preponderance of probability ;
and where a juryman perceives such a preponderance
in a civil case sustaining the burden of proof, he is
justified in deciding according to that greater weight
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of evidence. But the danger of applying a similar
rule of action to criminal cases is manifest, because
of the much more serious consequences which, as the
learned author points out, must result from a mistaken
conclusion. The discrimen is similarly expressed by
Taylor in his work on Evidence, sec. 112. It is not
necessary to multiply authorities on this question, of
which a number were cited to us, but I turn to the
case of R. v. White, 4 F. & I. 383, because the report
contains the statement of a Judge who put the neces-
sary proposition with equal pith and accuracy. In
that case Martin, B., told the jury-— I. & I. 383 at
pp. 385 et scq.—that * in order to enable them to re-
“turn a verdict against the prisoner, they must be
“satisfied, beyond any reasonable doubt, of his guilt;
*and this as a conviction created in their minds, not
“merely as a matter of probability; and if it was only
“an impression of probability, their duty was to
“acquit.” This seems to me an adequate condensa-
tion of the principle of the matter as stated in Best
on Evidence.

That author points out in a note to sec. 95 that
the juror’s oath seems framed with a view to the
distinction drawn in the text. In civil cases he is
sworn “ well and truly to try the issue joined between
“the parties,” &c.; while in treason or felony his
oath is that he “shall well and truly try, and true
* deliverance malke, between our Sovereign I.ord the
“ King and the prisoner at the bar.”

I agree with the learned reporters of R. v. White,
4 I, & F. 383, already cited, in deprecating as dan-
gerous the doctrine that jurors may conviet prisoners
upon such an amount of proof as they would act upon
in any of the affairs of life, in which, as the learned
reporters point out, it is notorious that men daily
act—and necessarily act—without any actual proof at
all. A direction as to reasonable doubt should be
such that an approach to certainty no nearer than is
required for the decision of an ordinary civil matter
may not be accepted as sufficient. There must be a
mind convinced, or there is not that moral certainty
which alone will justify a jury in condemning a per-
son accused of crime.

1 base my decision, for the purposes of the appeal.
on the fourth ground of those which we heard argued;
and T am of opinion on that ground that a miscarriage
of justice has occurred, and that, having regard to
all the circumstances, such miscarriage of justice can
he more adequately remedied by an order for a new
trinl than by any other order which the Court of
Criminal Appeal is empowered to make—* Criminal
Appeal Act,” sec. 8 (1).

In my view, the appeal should be allowed, and a
new trial had.

ISAACS, J, read the judgment of himself and
POWERS, J., as follows:—The judgment of the
Supreme Court of New South Wales has been chal-
lenged on four grounds, of which two only were raised
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explicitly before that Court, namely (1) that the ac-
cused should not have been cross-examined upon his
unsworn statement made under sec. 405; and (2) that
the learned Judge at the trial misdirected the jury in
telling them. that they could only either convict or
acquit the accused of murder.

1. Cross-examination upon Statement.—As to the
first of these grounds, we start with the total in-
capacity of an accused person at common law, con-
firmed by Statute—8 Vict. No. 1; 16 Vict. No. 14, sec.
3; and 22 Viet. No. 7, sec. 3—to testify upon oath,
and also with his very doubtful capacity in New
South Wales to place before the jury any unsworn
statement upon which they could act in arriving at
their verdict. In 1883, by Act No. 17. this position
was altered. Sec. 351 enabled the accused in cases
where authority or excuse was necessary to make pos-
session lawful, and in cases of bigamy, to prove by his
own testimony certain specified facts, but nothing
more. He was thus.a competent witness in his own
defence, but within a limited area. Sec. 470 in terms
empowered any accused person to make a statement
without being liable to examination thereupon by the
('rown or the Court. This either created or solidified
—see note to sec. 470 in Stephen and Oliver’s Criminal
Law Manual (1883); R. v. Morrison, 10 N.S.W. L.R.
197 at p. 206; and R. ». Chantler, 12 N.S.W. L.R. 116
at p. 118—the right of the accused to place his un-
sworn statement before the jury without liability to
what is in effect cross-examination.

Up to that point of time the Legislature were not
prepared to break down the common law solicitude for
accused persons by which they were protected against
compulsory self-incrimination, or to detract further
from the principle that the magnitude of his interest
made the sworn evidence of a prisoner untrustworthy
—see R, v. White, 20 N.S.W. L.R. 12 at p. 13. The
provision was a compromise. On the one hand it
avoided compulsion, and on the other it allowed the
accused to place his personal explanation or contra-
diction of the Crown case before the jury—but only
as an unsworn and untested statement, and so to be
appraised. So far the accused had not the option of
strengthening his statement by his oath and the test
of cross-examination.

In 1891, however, by Act No. 5, sec. 6, Parliament
changed its policy. It gave to a person charged with
an indictable offence the option of giving evidence if
he chose. But it expressly protected him against two
things (@) compellability by the prosecution to testify,
and (b) cross-examination without leave of the Judge
as to character or antecedents. And as to persons
charged with bigamy, it also gave the option of acting
under sec. 354 of the Act of 1883 within the restricted
area, or of taking advantage of the wider provisions
of the Act of 1891.

But the later alternative offered Seems to us to
imply that election deliberately made to forego the
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shelter of the common law or of secs. 351, 354 and
470, carried with it attendant advantages and dis-
advantages. independently of the expressed or implied
conditions attached to those earlier situations.

The object of sec. 470, said Windeyer, J., in R. v.
Chantler, 12 N.S.\W. L.R. 116 at p. 119, was not to
enable a guilty man to escape from justice, but to
enable the Court to discover the true facts of the case.
And so the Court held in that case that the prisoner’s
statements might be contradicted by ordinary testi-
mony in reply. If not, said Innes, J., it would en-
courage fabrication.

One disadvantage was, as decided in R. v. Hunt
and Ollivier, 8 N.S.W. IL.R. 38, that the statement
might be used against the prisoner on a second trial.

Another disadvantage to the accused after the Act
of 1891 was that reference might be made to the fact
that he had elected to refrain from standing the test
of the witness-box—Kops v. R., (1894) A.C. 650. The
Privy Council held that moral compulsion by liability
to comment was not forbidden by the law as it stood.
In 1898, by Act No. 30, sec. 1, this was altered by
prohibiting comment in such a case. The Act was
passed for this specific purpose only, the point having
been apparently overlooked in the general ¢ Evidence
Act 1898 (No. 11).

The important fact, we think, 1s this—that the
Legislature while engaged on the specific and solitary
task of completing the protection of accused persons
who elected to give evidence on oath under the later
alternative, and knowing from the decision of the Full
Court in 1896, in R. v. Smith, 17 N.S.W. L.R. 104,
that both alternatives—statement and testimony—
might be exercised in the same case, nevertheless re-
frained from prohibiting cross-examination on the
statement if the accused also took advantage of the
witness-box.

It will be observed that sec. 405 does not say in
general and positive terms that an accused person
making an unsworn statement shall not be liable to
examination upon it. It says he “may make any
“ statement without being liable to examina-
“tion thereupon.” In other words, he shall not be
liable to such examination by reason of his making the
statement. But when he submits himself as a witness
under sec. 407 he is liable to be cross-examined, not
by reason of his having made a statement, but by
reason of the ordinary consequences attaching to a
competent witness who has been sworn and examined.

And two things are noticeable in sec. 407. It is not
confined in the second paragraph of the first sub-
section to indictable offences, but extends to all
“ eriminal ” proceedings. Next, the first paragraph
relates to civil proceedings, and the inference is that
apart from express qualifications the same con-
sequences follow in the one case as in the other.
R. v. Brotherton, 10 W.N. (N.S.W.) 56, decided in
1893, is in this direction as far as it goes.
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For these reasons, we are of opinion that the accused
was not improperly cross-examined on his statement,
and this suggested ground of objection fails.

2. Power of Jury to Return Verdict of Manslaughter.
—The second ground dealt with by the Supreme Court
raises questions of a highly important and., in some
respects, novel character. The contention of learned
Counsel for the accused is twofold. He maintained
that there was ample evidence to justify the jury in
finding a verdict of manslaughter if they had been so
minded; and even if there were not, he argued that
the law entrusts the jury with the power in favour
of a prisoner, and to deny them that power is to
prejudice the accused.

For obvious reasons we do not enter into any de-
tailed examination of the facts, but content ourselves
with saying that there was a considerable body of
evidence which, if believed, might have led the jury to
the opinion that, even if Brown’s hand physically dis-
charged the revolver, his mind did not so go with the
act as to bring that act within the statutory definition
of murder. The learned Judge at the trial said—
“ Which do you believe—do you believe the evidence
‘“of the Crown that the accused shot the sergeant,
‘“or do you believe the evidence for the defence that
“the sergeant shot himself?” Shortly after, in reply
to the jury’s question, His Honour said—"If the
‘“accused did shoot the sergeant the law considers
“that murder, unless there is something to show that
‘“ there is some excuse for it. But there is no excuse
‘“ suggested here, for the accused says— 1 did not do
““it’ It seems to me there are only the two issues;
‘“there is no suggestion of a third issue.” Put there
was a strong suggestion of a third issue, which ap-
pears to have been lost sight of in consequence of a
misapprehension regarding the effect of the Statute
law of New South Wales. During the prisoner’s un-
sworn statement he said to the jury—*“ I am charged
“ with murder, which is a very serious charge., 1 will
“read you the definition of murder from the ‘ Crimes
“Act’” (he does so0). He then referred to the con-
duct of the police, and added—* The answer to that
“question of murder which I have just read to you
“ from the ‘ Crimes Act’ is—* No act or omission which
““was not malicious or for which the accused had
“‘lawful cause or excuse shall be within this section."”
Now, it may be that the particular circumstances
relied on by him were not precisely those which a
skilled lawyer would consider the most pertinent, but
undoubtedly the prisoner pointed to the statutory de-
finition of murder, and also emphasised the statutory
requirement of malice, as well as the absence of lawful
cause or excuse. There can be no doubt that this
appeal to the jury led to the question which they
addressed to the Court. The reply of the learned
Judge to the question amounted to saying—* If you
* find the revolver was exploded by the physical pres-
“sure of Brown’s fingers, you will find him guilty of
“ murder.” But even at common law that would be
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erroncous.  In R e, Skeel, 4 F. & K. 931 at p. 9387,
where a poacher shot a keeper, Pollock, C.B., said of
Skeet-—" He had the gun in his hands when it went
“off., If he fired it he was guilty of murder; and
*even if it went off accidentally with a struggle, it
*occurred by reason ot his resistance of the lawful
» seizure of the gun, and was manslaughter.” Wilful-
ness or intention was obviously indicated as the dif-
ference between the gun going off in the struggle, and
its being fired. In either case it would not be in-
correct to say that Skeet shot the keeper. One may
shoot another, though he does not shoot at him. And
see R. . Weston, 14 Cox C.C. 346.

What, then, is the lawful power of a jury on a
charge of murder? Apart altogether from statutory
provisions, it is well established law, that at common
law the jury, though they may not convict of an of-
fence of an entirely different character from that
charged—as of a misdemeanour where felony is
charged—may convict of a less aggravated felony or
misdemeanour than the one charged, provided the
words of the indictment cover it—see Archbold's
Criminal Pleading (23rd ed.) pp. 215-216; Halsbury’s
Laiwcs of England, vol. IX. p. 371, and the cases there
cited. There are some cases in apparent discord as
to the circumstances in which this may be done. In
R. v. Greenwood, 7 Cox C.C. 404, Wightman, J., told
the jury in a case of murder and rape that they might
find the prisoner guilty of manslaughter by ignoring
the doctrine of constructive malice if they thought fit.
On the other hand, in R. v. Maloney, 9 Cox C.C. 6
at p. 7. Byles, J., in a murder case refused to receive :
verdict of manslaughter, because, said the learned
Judge—* The prosecutor is not bound to prove that the
* homicide was committed from malice prepense. If
“ the homicide be proved the law presumes the malice.
“And, although that may be rebutted by evidence, no
* such attempt has been made here.” In R. ». French,
14 Cox C.C. 321, which is very shortly reported, Lopes,
J.. held it was murder or nothing, as the evidence
disclosed nothing on which a verdict of manslaughter
could be returned. It evidently rested on the principle
stated by Byles, J.

The two last-mentioned cases may represent the
common law more accurately than that before Wight-
man, J., or they may be only instances of vigorous
judicial intervention to prevent a jury from wander-
ing into what the Judge personally felt was an
illogical track.

It may, when necessary, be considered that the true
rule is found in the words of Pollock, C.B., in
Weany's Case, T.e. & Ca. 213 at p. 216. There the
learned Chief Baron said—* A Judge has a right, and
“in some cases it is his bounden duty, whether in a
“ecivil or a criminal cause, to tell the jury to re-
“ consider their verdict. He is not bound to receive
“ their verdict unless they insist upon his doing so:
“and where they reconsider their verdict, and alter
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* it, the second, and not the first, is really the verdict
“of the jury.”

But it is clear in any case what the law now is in
New South Wales.

In the Act of 1883, by sec. 370, the law was enacted
as in sec. 23 of the Act of 1900. On that section was
decided R. v. Grimes, 15 N.S.W. L.R. 209, in which
it was held that on a charge of murder the jury are
entitled to return a verdict of manslaughter, though
on the facts the case is one of murder or nothing—
see per Windeyer, J., 15 N.S.W. L.R. 209 at pp. 216,
221, and particularly at p. 222; and pecr Innes, J.
15 N.S.W. L.R. 209 at p. 225. The re-enactment of the
same provisions after that important judgment seems
to us to set the legislative intention at rest, and to
show that to tell the jury they have not the power
which the Legislature gives them, in the interests of
accused persons, is fundamentally erroneous. The
accused has clearly a right to demand the finding of
the jury upon the specific elements contained in sec.
18 (1), and to ask them to negative such as are
relevant., If the jury are not prepared to find the
cexistence of any of those facts, they may say so, and
simply find sufticient to establish punishable homicide.
We do not see how it is permissible to refuse to accept
such a verdict, or to deny to them the right or to the
prisoner the benefit of their so finding. In none of
the three cases—Fairbrother's, 1 Cr. App. C. 233;
Scholey’s, 3 Cr. App. C. 183; and Naylo»’s, 5 Cr. App.
C. 19—if they were relevant to New South Wales law,
did the Judge direct the jury as a matter of law that
they were not at liberty to return a verdict of man-
slaughter.  Mr. Garland relied on Stoddart’s Casc, 2
Cr. App. C. 217, at the end of p. 245 and at p. 246.
But this is not a case of choice of phrases; the ob-
jection is one of substance, and the portion of the
judgment in that case—where the conviction was
quashed—most applicable to the present one is found
at p. 244 and the first part of p. 245.

On this ground., subject to what we are presently
about to say, the appellant must, in our opinion,
succeed. The jury have been prevented from consider-
ing, und the accused has been deprived of whatever
advantage might have been derived by him from their
considering, whether they should find him guilty of
manslaughter only, by negativing the essentials
ennmerated in sub-sec. 1 (@) of sec. 18, or whether
by negativing all culpability whatever, they should
acquit him altogether. They were in effect told that,
it culpable at all, he was guilty of murder. That is
not the law; though there was no justification or
excuse, it might still only be manslaughter. The
conviction must therefore be set aside, and a new trial
ordered, unless a further point taken by the Crown
is well founded.

That further point is, that under sec. 6 of the
* Criminal Appeal Act 1912 ” the miscarriage (if any)
is not substantial. We think the reasoning of the
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House of Lords in Brey v. Ford, (1896) A.C. 44,
determines that question in favour of the appellant.

We would refer particularly to the observations of
Lord Watson at p. 50, and of Lord Herschell at pp.
52, 53. Here the difference to the accused may have
been between liability to death, liability to imprison-
ment, and absolute freedom; according as the jury
viewed the facts. It is impossible to say that a mis-
take of that character does not occasion a substantial
miscarriage of justice. R. v. Horn, 76 J.P. 270, is also
in point. '

A new trial is, therefore, imperative.

Learned Counsel for the appellant raised two further
points, which were not raised or argued in the
Supreme Court. It is unnecessary to decide what
course this Court would feel compelled to take, if the
appellant had failed on the misdirection point.

It is therefore not strictly necessary to decide, and
we do not propose formally to decide, these further
points.  But they have been fully argued, and, in view
of the third trial and of the extreme probability of
these questions again arising, it is manifestly desir-
able, considering the interests of the accused and the
public, and general administration of the law, that
an opinion should Le expressed. which may assist the
learned trial Judge in a very difficult duty, and pre-
vent so far as possible the miscarriage of the pro-
ceedings.

3. Reasonable Doubt.—The first of these additional
points arises in the following way:—The learned
presiding Judge told the jury that the reasonable doubt
which would entitle the prisoner to acquittal was
doubt such as would influence them in the ordinary
affairs of life.

The words * reasonable doubt”™ are in themselves
so far self-explanatory that no further explanation is
considered strictly necessary. Usually attempts to
clucidate them do not add to their clearness.

Doubt is doubt, and reasonable is reasonable, hav-
ing regard to the circumstances. In R. v. Sterne
(quoted in Best on Evidence (9th ed.) p. 78) Parke, B.,
thought it sufficient to speak of—* Such a moral cer-
»tainty as convinces the minds of the tribunal, as
» reasonable men, beyontl all reasonable doubt.”

The issues which depend upon a correct appre-
hension of the phrase are, however, sometimes so great
that Judges have naturally, and on occasions most
desirably, endeavoured to convey its true and real
meaning in terms which leave no possibility of error.
And it has now become necessary to consider whether
the translation or paraphrase of the expression placed
before the jury in this case was calculated to mislead
them to the accused’s prejudice.

In our opinion it was. A “doubt which would in-
“fluence a man in an ordinary affair of life” is in
itself mmbiguous. Apart from the vagueness of the
term “ influence,” the doubt itself might not be reason-
able, it might be based on suspicion merely, it might
be speculative, and great or small according to the
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affair in which it arose. A doubt as to whether the
moment was propitious for a walk, a doubt as to
whether a property was worth the sum asked or
offered for it, and a doubt as to whether one should
marry a certain person, are all doubts which would
influence one to some extent in ordinary affairs of
life; but as a criterion for classifying or gauging the
doubt as to the prisoner’s guilt, they are worse than
useless—they are confusing, insufficient, and mislead-
ing. In ordinary business affairs men do not wait,
and frequently cannot afford to wait, to be morally
certain of the results of the step they are taking;
they may act notwithstanding a most serious and well-
founded doubt. They often in such cases do not care-
fully weigh the facts at their command with a view
even to ascertain the preponderance of probability,
which they would have to do in a civil trial. Some-
times they do not trouble to collect or test all the
available facts and information.

The root of the matter is found in the distinction as
to the burden of proof which has long been established
between civil and criminal cases. As Willes, J.. said
—Cooper v. Slade, 6 HL.C. 746 at p. 772—it is an
* elementary proposition that in ecivil cases the pre-
* ponderance of probability may constitute sufficient
“ground for a verdict.” The gravity of the con-
sequences in criminal cases, however, and the noble
view of public justice that it is better that many
guilty men should escape than that one innocent man
should suffer, reject that proposition in such cases.
Lord Ludlow said to the grand jury—see 42 Solicitors’
Journel, p. 835—* Criminal cases must not be decided
*“on the preponderance of probabilities, but on the
“ proof of guilt.”

The law is that there must be moral certainty of
guilt, which in itself involves the absence of reasonable
doubt. The judgments in R. v. Roberts, 10 SR,
(N.S.W.) 612, of Cohen, J., 10 S.R. (N.8. W) 12 at
pp. 614-615; and Pring, J., 10 S.R. (N.8.W.) 612 at
p. 616 collect the most important relevant authorities,
including the unquestionable charge of Martin. B.. in
R. v. White, 4 I, & F. 388. The test of Pollock, C.B.,
in Manners’ Case, 3 F. & F. 388n, requiring " that
“ degree of certainty in the case that you would act
“upon in your own grave and important concerns,”
is much less likely to prejudice the accused. Ilanners’
Case was in 1849, and the charge there fairly followed
the view of M». Starkie in 1842 (vol. 1. p. 578). ex-
pressed thus—* So convinced by the evidence that he
“ would venture to act upon that conviction in matters
“of the highest concern and importance to the own
“interest.” The ruling of Pollock, C.B., in Juller's
Case, 3 1. & 1. 388n, substantially as in Manncrs’ Case,
3 F. & F. 3S8n, has been followed in Hopt v. Utah,
120 U.S. 430 at p. 441. That mode of expression, how-
ever, is very different from permitting a doubt which
would merely “influence” a man—that is. either lead
him to act or deter him from acting, which is very
different, and then only in matters of mere ordinary
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importance. In the rule stated by Mr. Starkie and
Pollock, C.B., conjecture and mere possibility are
climinated, whereas in the direction to the jury here
complained of they are not. We most respectfully
think that even the reference to the most grave and
important concerns, though in the vast majority of
instances it is a sufliciently accurate working rule,
may in some cases lead to misconception. It is
simpler to ask for moral certainty—a term of clear
conception—with reference to the circumstances of the
particular case. And in referring to the necessary
absence of reasonable doubt—which is a view of the
same conception from the negative standpoint—re-
ference should preferably be similarly confined to the
circumstances of the case in hand, which include, of
course, the common eclements of human nature. We
are fully conscious that the expression ** reasonable
*doubt,” though it can be amplified, cannot bhe
simplified. Still, there are cases where amplification
ix necessary. .\n attempted definition by Counsel, or
the nature of the evidence, circumstantial or other-
wise, may call for it. The substance of the matter
seels to us to stand thus—Where a jury, with minds
directed to the single object of performing their duty
by arriving at a true verdict, and unswayed by any
ulterior consideration which might divert them from
the truth, investigate and weigh all the circumstances
of the case fully and fairly, and, after doing so, find
that notwithstanding any possible balance of their
opinion against the accused there nevertheless exists
in their minds a residuum of doubt as to his guilt—
not a mere conjectural, visionary doubt, or a doubt
arising from the bare possibility of his innocence, but
a real doubt created by the operation of the circum-
stances before them upon their reason and common
sense—then their doubt is a reasonable doubt within
the meaning of the rule. If such a doubt exists,
they have not that moral certainty which is the cor-
relative of the expression, and which the law requires
to overcome the initial presumption of innocence; and
in that case they should acquit.

4. Res Geste—The second additional point is as
to the exclusion from the evidence of Edwin Brown,
son of the accused, of his testimony as to what he
said to ITickey, and what Hickey did in reply. It is
to be taken that the two communications—Brown’s
words to Hickey and Ilickey’s gesture to Brown—were
so connected with each other as to make Hickey's
gesture equivalent to a statement by him relevant to
the issue of guilt or innocence of the accused. The
ground upon which the rejection of this testimony was
challenged is that the occurrence was said to be part
of the res gestae.

After most careful consideration of the matter we
have come to the conclusion that on the facts deposed
to in the case, even those deposed to after the rejec-
tion, the matter rejected was not part of the res geste.
IFor obvious reasons, it would be not only useless now,
but, in view of the new trial, injudicious on our part,
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to enter into the details of the evidence relevant to
this point. A very short statement as to its effect
will suffice. The shooting whoever did it, and however
it was done, was over—no attempt to continue it was
made or apprehended. Hickey was walking away, not
as escaping from threatened attack, but to repair the
injury already inflicted. 'The witness left after him,
the accused remaining in the house.

In these circumstances, it seems to us the res geste.

—that is, every incident connected with the shooting—
had ceased. Not only the main transaction, but also
every subsidiary incident, so far as related to the act
complained of, was at end. The incident offered in
evidence was unconnected in causality with the shoot-
ing—if it had been so connected—as by flight to
escape its continuance—the slight lapse of time and
the mere fact of twenty-five yards distance would
not have been sufficient in themselves to have destroyed
the natural nexus.

But when there is no natural connection by con-
tinnance—which may have liberal connotation—and
there is a distinct and appreciable break of time and
place, it would in our opinion be going beyond the
limit of authority to admit evidence, which is in
substance and reality a mere narration respecting a
concluded event, a narration not naturally or spon-
taneously emanating from or growing out of the main
transaction, but arising as an independent and addi-
tional transaction.

The case of R. v. Bedingfield, 14 Cox C.C. 341, was
relied on by the Crown, and challenged Ly the defence.
As to that case, we are concerned only with the
principle, not with the application of the principle to
the facts. The assumption there was that the “act”
was lready complete, and the woman was coming
away after completion of the attack, and not escaping
from an attack apparently still in progress. Ior all
that appeared she was going away solely for the pur-
pose of treatment.

In Aveson v. Lord Kinaird, 6 East. 188 at p. 193,
Lord Ellenborough said—* If she declared at the time
“that she fled from immediate terror of personal
* violence from the husband, I should admit the evi-
* dence, though not if it were a collateral declaration of
* some matter which happened at another time.” This
observation is sound law, though the actual decision
of the case is not-—see Stobart v. Dryden, 1 M. & W.
615 at p. 626. Two Canadian cases may be cited.
They are R. 1. McMalon, 18 Ont. R. 502, in 1889; and
@ilbert v, The King, 38 Can. S.C.R. 284, in 1907. We
make no further references to the judgments except
for two purposes. The first is to state that, as Ar-
mour, C.J., in the first case mentioned—18 Ont. R. 502
at p. 516—the decision of R. v. Bedingfield, 14 Cox C.C.
341, appears to have had the support of Field and
Manisty, JJ., and probably of the Court of Appeal.
The second is, to quote from the same page an extract
from the pamphlet of Cockburn, C.J., written during
the controversy he had on the subject. That extract
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is as follows:—* Whatever act or series of acts con-
* stitute or in point of time immediately accompany
“and terminate in the. principal act charged as an
“ offence against the accused from its inception to
*its consummation or final completion, or its preven-
*tion or abandonment, whether on the part of the
“agent or wrongdoer in order to its performance, or
‘“on that of the patient or party wronged in order to
*“its prevention, -and whatever may be said by either
“ of the parties during the continuance of the transac-
“ tion with reference to it, including herein what may
“Dbe said by the suffering party, though in the absence
*“of the accused, during the continuance of the action
“of the latter, actual or constructive, as e.g., in the
“case of flight or applications for assistance, form
“part of the principal transaction, and may be given
“in evidence as part of the res geste or particulars
“of it.” We think that passage, which in almost its
entirety was quoted and adopted in the second case
cited, correctly states the law. It shows that any
act or statement admitted as part of the res geste is
not admitted on its own independent footing, but as
imgeparably bound up along with the main fact as
part of the transaction itself that is inquired into.
This gives considerable latitude, but fixes a standard
of limitation. But to go beyond the limits stated
would in our opinion be dangerous, because the rule
must operate both ways, and it is not difficult to see
the peril into which an accused person might be
brought if any other guide were to prevail. What-
ever rule is adopted, much is left in the first instance
to the discretion of the Judge—see Taylor on Evidence
(10th ed.) p. 412. That, however, is subject to re-
view—per Parke, B., in Wright v. T'atham, 7 A. & E.
313 at p. 356.

There is, however, a phase connected with the re-
jection of this evidence which deserves attention. If
admitted it might have affected the view of the jury
as to Hickey’s opinion or belief with regard to the
person in whose hand the revolver went off. In the
re-examination of George Gaukrodger evidence was
adduced as to what Hickey had said to him on this
important subject at a time subsequent to that at
which the rejected incident occurred. The evidence so
obtained on re-examination—said Mr. Garland on this
appeal—was adduced as part of a conversation other-
wise obtained from the witness in cross-examination.
But on the authority of cases like Prince v. Samo, 7
A. & . 627 at pp. 632, 633, that additional statement,
wholly unconnected with the subject-matter previously
inquired about, was inadmissible. The statement. was
referred to in the learned Judge’s charge to the jury.

If that statement had been admissible, the evidence
tendered and rejected, relating to Hickey’s expression
of belief on the same occurrence, and qualifying what
Gaukrodger said, could not well be objected to; and
if the re-examination statement were, as we think it
was, inadmissible on the only ground suggested to us,
the rejection complained of was still more injurious.
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RICH, J., read the judgment of himself and GAVAN

DUFFY, J. as follows:—In this appeal two points
were argued before the Supreme Court. The same
points, together with two additional points, were
argued before this Court. We are not prepared to
decide that the latter points were properly before us,
and we do not propose to express any opinion about
them. '

The first point argued before this Court involves
the construction of secs. 405 and 407 of the * Crimes
Act 1900.”

These sections provide two independent courses,
either or both of which may be adopted by an accused
person. If he makes a statement under sec. 405 and
does not give evidence under sec. 407, it is clear that
he cannot be examined by Counsel for the Crown or
by the Court. The mere fact that the accused has
made a statement does mnot render him liable to
examination. If, however, after making a statement
he also gives evidence, he lays himself open to cross-
examination on all the relevant issues in the case
subject to the exception contained in sec. 407 (1) (D).
This point must therefore be determined against the
appellant.

The remaining point argued before us concerns the
direction of Sly, J., that the jury were not at liberty
to tind any other verdict than guilty or not guilty of
the charge of murder contained in the indictment. We
consider that this direction is incorrect, and that in
consequence there ought to be a new trial.

In the circumstances we think it undesirable to
discuss the evidence given at the trial or to express
any opinions as to the inferences which might be
drawn from any part of it. )

Appeal allowed. Order appealed from dis-
charged. Conviction set asidc and new
trial ordered.

[Solicitors—For the appellant, W. Carter Smith;
for the respondent, J. V. Tillett, Crown Solicitor for
New South Wales.] C. L. W,

FULL COURT—(Barton, A.-C.J., |
Gavan Duffy and Rich, JJ.) {
(Perth.) .

MAGUIRE, Defendant Appellant v. BROWNE

and Another, Plaintiffs Respondents.

Land—Recovery of — Adverse possession—1T'itle by—
Limitation of actions — “ Real Property Limitation
Act 1878”7 (W.A.)—Imperial Statute 3 and 4 Wm.
IV., ¢. 37, secs. 3, 34.* )

Oct. 30, 31;
Nov. 3, 1913.

A person in possession of land is not protected by the
Statute of Limitations against the claim of the registered
proprietor unless the latter has been dispossessed and kept
out of possession for the statutory period. or has aban-

* See ‘“ Real Property Act 1890 *’ (No. 1136), secs. 19, 43.
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doned possession for and some other person has been in
possession during that period.
Judgment of Rooth, J., affirmed.

APPEAL FROM THE
WESTERN AUSTRALIA.

This was an appeal from the judgment of Rooth,
J., in favour of the plaintiffs for the recovery of
certain land from the defendant (appellant) Jawes
Maguire. The plaintiff, Lilian Harriet Browne, was
the registered proprietor of an estate in fee simple in
the land in question, and by an agreement in writing
dated 1st January, 1912, she had agreed to sell the
land to the other plaintiff, Charles Algernon Sweet-
ing. The defence was limited to a portion of the
land claimed, it being pleaded that as to this the
plaintiffs’ right of action was barred by the ‘ Real
Property Limitation Act 1878,” and their title was ex-
tinguished by virtue of that Act and the I[mperial
Statute, 3 and 4+ Wm. IV, ¢ 27, sec. 34, adopted in
Western Australia by the “ Acts Adoption Act 183G”
(G Wwm. IV, No. 4).

The material facts appear in the judgment of the
Court.

Haynes, K.C., and A. G. Haynes for the appellant.

Kceenan, K.C., and Acklund for the respondents.

The following cases were referred to in the argu-
ment :—Doe. v. Bramston, 3 A, & 5. 63; Seddon .
Nmith, 36 I.1. 168; Trustces, Ecccutors and Agency
Co. v. Short, 13 A.C. T93; Littledale ». Liverpool
College, (1900) 1 Ch. 19.

SUPREME COURT OF

Cur. adv. vult.

GAVAN DUFFY, J, read the judgment of the Court
as follows :—This is an appeal from the judgment of
Rooth, J., dated 25th September, 1913, by which it
was ordered that the plaintiffs, the respondents to
this appeal, should recover possession of the whole of
the land comprised in Certificate of Title registered
Volume 407 Folio 82. The action was brought by the
plaintiffs against the defendant to recover possession
of this land. The Statement of Claim alleges—

1. On the 1st day of January, 1912, the plaintiff
Lilian Harriet Browne was seized in fee and in pos-
session of all those portions of Wellington Location 1
known as Ironpot Farm, containing 2978 acres, situated
near Brunswick, in Western Australia, and being the
whole of the land comprised in Certificate of Title
under the “Transfer of Land Act 1893,” registered
Volume 407 Folio 82.

2. By an agreement in writing dated the 1st day of
January, 1912, the plaintiff Lilian Harriet Browne
agreed to sell the said land to the plaintiff Charles
Algernon Sweeting, and thereby agreed to give to him
undisturbed possession of the said land.

3. The plaintiff Lilian Harriet Browne is the regis-
tered proprietor of the said land and is entitled to the
possession thereof, and the plaintiff Charles Algernon
Sweeting is entitled to possession of the said land by
virtue of the said agreement.



