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Mortgage - Territory Of New Guinea - Payment Of 
money secured-" In guld or in currency equivalent 
thereto at exchange rate current at time 

such payment. made" - Australian 
notes-Whether legal tender in N etv Guinea-Legis­
lative powcr of Oommonwcalth Parliament-" Oom­
monwealth Bank Act" (No. 18 of 1911; No. 6 of 
1931), sec. 60H (1) (D)-" New Guinea .'clet" (No. 
25 of 1920; No. 15 of 1926). secs. 4, 13, 14-The Oon­
stitution (63 and 64 l'ict., c. 12), secs. 51 (VI.) 
(XXIX. ) (XXXIX. ). 122. 

'l'he payment of interest in the amount of £900 pay­
able in respect of the principal sum secured by a 
mortgage executed in pursuance of an agreement for 
the sale of certain lands situate in New Guinea, was 
subject to the following clause ;-" All payments ... 
"shall be made in gold or in currency equivalent 
"thereto, at the market or exchange rate current at 
"the time every such payment is actually made." at 
all material times the equivalent of £900 in gold in 
Rabaul, New Guinea, was 1172 Australian £1 notes, 
the rate of exchange being £30 5s. per £100. In 
payment of the interest the mortgagor put to the 
credit of the mortgagee the sum of £900 expressed in 
Australian £1 notes, and claimed that he had thus 
discharged the liability for interest under the said 
clause.-

lIeld, per totam curiam. that the said liability was 
so discharged. 

Decision of the Central Court of the Territory of 
New Guinea (Chief Judge Wanliss) reversed. 

lIeld further, that Australian notes issued pursuant 
to Part VIA, Division 4, of the " Commonwealth Bank 
Act 1911-1931," are legal tender throughout the Terri­
tory of New Guinea, by yirtue of section 60H (1) 
(b) of that Act, which section was made applicable 
by section 13 of the" New Guinea Act 1920-1926." 

Hcld further, that the Commonwealth Parliament 
had legislatiYe power to pass the" New Guinea Act 
1920-1926. " 

'l'he source of the power of the Commonwealth 
Parliament to legislate for the Mandated Territory 
considered. 

APPI~AL FROM 'l'HE CEN'.rRAL COURT OF '.rHE 

TERRITORY OF NEW GUINEA. 

This was an appeal from the Central Court of the 
Territory of New Guinea, brought as in pursuance of 
sec. 24 of the Judiciary Ordinance 1921-1932 of that 
Territory. '.rhe appeal was from a judgment of His 
Honour Chief Judge Wanliss in favour of the res­
pondent (plaintiff} in an action brought by the res­
pondent, as mortgagee, against the appellant (defen­
dant) as mortgagor, to recover the balance of moneys 
payable under four mortgages for interest in respect 
of a half-year. 'l.'he mortgages had been given to 
effectuate an agreement of sale, which contained the 

following provision ;-" "\ll payments shall be 
"made in gold or in currency equivalent thereto, at 
"the market or exehange rate current at the time 
"eyery such payment is aetually made." The amount 
of interest ]layments, calculated at the rate of interest 
reserved by the mortgages, was £900. To discharge 
his liability in respect of the said sum for interest the 
mortgagor placed to the credit of the mortgagee that 
sum expressed in Australian notes. Thereupon the 
mortgagee, the respondent, claimed that, under the 
foregoing provision the mortgagor (the appellant) 
was obliged to pay £900 in gold, or if he was unable 
or unwilling to do so, to pay in Australian notes or 
some other currency an amount equivalent in value 
to £900 in gold, that is to say, the amount in notes 
which would be given in the Mandated Territory by 
banks and others for 900 gold sovereigns. In fact, 
a premium of 30 per centum was obtainable on 
sovereigns. 'l'he respondent accordingly accepted the 
above-mentioned credited sum as part payment only, 
and sued for the residue. 

Two mortgages failed to express the provision, but 
the learned Chief Judge held upon the facts that 
failure to do so arose from mutual mistake, and 
rectified the instruments accordingly. The appellant 
did not attack the order for rectification, but con­
tended that the payment of 900 Australian £1 notes 
diseharged him from his liability under the mortgages 
in respect of the half-year's interest, as to which the 
Chief Judge ordered a judgment to be entered for 
£225 in favour of the plaintiff (respondent). 

From that decision the defendant appealed to the 
High Court, on the following grounds (inter alia) ;-

1. That upon the true construction of the said agree­
ment His Honour was in error in holding in his said 
judgment that the payment by the appellant to the 
respondent of £900 in Australian notes was not, or 
would not be, a full satisfaction and discharge of the 
appellant's liability to pay to the respondent the sum 
payable as interest as aforesaid under the terms of 
the said agreement. 

2. 'rhat His Honour was in error in holding that 
the words "equivalent thereto" meant that the 
amount payable must correspond in value to a pay­
ment in gold; in other words, that if made in Aus­
tralian notes the number of such notes was not equal 
to the number of sovereigns, but their number was 
to be equal in value to the number of sovereigns. 

Flannery, K.C. (with him Sl(german) , for the 
appellant, 

Mitchell, K.C. (with him R. K. Manning), for the 
respondent. 

Cur. adv. vult. 

The following judgments were given;-

RICH, J.-I am content to express my concurrence 
in the reasons so fully expressed by my brother Dixon, 
and in the conclusion arrived at by him. 
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STARKE, J.-The respondent, Karolina Charlotte 
~lainka, "'as the o,,'ner of two freehold blocks of land, 
LiYllan and Londip Plantations, which latter included 
what was known as Londip Reserve, in the Kokopo 
District. in the Territory of New Guinea. In Novem­
ber of 1!l2H an agreement for the sale of these lands 
WIIS made between the respondent and the appellant, 
l!'rerlerick .Reidy Jolley. The purchase price was 
£:18.000. but of this amount tile sum of £26.000 was 
to he secllred by mortgages over the property sold, in 
manlier following: A first mortgage and a second 
mortgage over Livnan for £6000 and £9600, at 6! per 
(,I'ni. per annum and 8 per cent. per annum respec­
tiyely; and a first mortgage and a second mortgage 
for £4000 and £6400 over Londip Plantation and Re­
~erye at 6~ per cent. and 8 per cent. per annum respec­
tively. Interest was payable half-yearly. An aggre­
gate sum of £2000, secured by the first mortgages, was 
)1a~'able npon demand by the respondent at any time 
after twelve calen<lar months from the date of the 
agreement. Clause!l of the agreement was as follows: 
"All pa3'ments to be made to the vendor" (the res­
pondent) "by the pnrchaser" (the appellant) "under 
., this agreement or under any mortgage executed in 
"pursuanee thereof shall be made in gold or in cur­
"rency equivalent thereto at the market or exchange 
"rate current at the time every such payment is 
"actually made." 

Mortgages were executed in pursuance of this agree­
ment, and it was expressly stipulated in each mortgage, 
as must now be assumed, "that all payments of prin­
"cipal or interest due and payable under the mort­
" gages shall be made in gold or in currency equivalent 
"thereto at the market or exchange rate current at 
" the time when every such payment is actually made." 
The aggregate sum of £2000 secured by the first mort­
gages appears to have been paid, for on 30th June. 
1931. a sum of £900 fell due, being six months' interest 
payable under the mortgages on a sum of £24,000. 
Before it fell due, however, the appellant paid to the 
credit of the respondent at the Bank of New South 
Wales in Rabaul, in the Territory of New Guinea, 900 
£1 Australian notes, in full payment of the interest 
falling due under the mortgages. At all times material 
the equivalent of £900 in gold in Rabaul was 1172 
Australian £1 notes, the rate of exchange being £30 5s. 
PPI' £100. The appellant claims that he satisfied the 
interest falling due under the mortgages by payment 
of 900 Australian £1 notes, whereas the respondent 
insists that a contract providing specifically for pay­
ment in gold or in currency equivalent thereto is 'not 
discharged by the payment of such notes. 

The question depends upon the obligation of the 
contract and the law governing the currency of the 
Territory. The obligation of the contract is governed 
by the law in force in the Territory of New Guinea, 
that is the principles of the common law and equity 
in force in England in 1921, so far as the same are 
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applicable-;Laws of the Territory of New Guinea. vo!. 
VIII., p. 360; Laws Repeal and Adopting Ordinance, 
1921-27. On its propel' construction the contract does 
not create an obligation to deliver bullion, or a certain 
weight of standard gold to be ascertained by a count 
of coin certified to contain a definite proportion of that 
weight, as suggested by the case of Bronson v. Rodes, 
7 Wall 229 at p. 250, but an obligation to pay a debt 
with interest thereon in gold or in a currency equiva­
lent thereto-cf. Societe Intercommunale Belge, &c. 
(The Gold Bond Case), 49 T.L.R. 344; "Coinage Act 
1909," sec. 7. It is quite immaterial whether the debt 
is for moneys due under the contract of sale or for 
moneys lent and secnred by the mortgages and interest 
thereon. But if the obligation between the parties is 
to pay a debt and interest thereon, then the stipulation 
that all payments of prinCipal or interest shall be 
made in gold or in currency equivalent thereto neces­
sarily determines the mode or method of payment. The 
pffeet of such a promise depends upon the laws govern­
ing currency in the '.rerritory of New Guinea. 

Under the Treaty of Peace (Art. 119), signed at 
Versailles on 28th June, 1919, Germany renounced, in 
favour of the Allied and associated Powers, her rights 
over her overseas possessions, including German New 
Guinea. Under the Covenant of the League of 
Nations (Art. 22, Part I.), the Allied and associated 
Powers agreed that a mandate should be conferred 
upon His Britannic Majesty, to be exercised on his 
behalf by the GOyerlllllellt of the Commonwealth of 
Australia, to administer New Guinea, and His Majesty, 
for and on behalf of the Government of the Common­
wpaIth. agreed to accept the mandate, and undertook 
to exercise it on behalf of the League of Nations. 
Accordingly, on 17th December, 1920, a mandate was 
conferred on His Majesty for and on behalf of the 
Commonwealth. The territory over which the man­
date WfiS conferred is described as the former German 
Colony of New Guinea, find the Commonwealth was 
granted full power of administration and legislation 
over the territory, subject to the mandate, as an 
integral portion of the Commonwealth of Australia. 
The mandate is printed at large in Laws of the Terri­
tory of New Guinea, vol. I., Part. 1., page 1. The 
Commonwealth, in anticipation of the mandate, passed 
an Act in September, 1920, providing for its acceptance 
and for the government of the Territory by the Com­
monwealth. It is the "New Guinea Act 1920" (No. 
25 of 1920). By sec. 5 of that Act the Governor­
General was authorised to accept the mandate when 
issued. and by sec. 4 the territories and islands for­
merly constituting German New Guinea were declared 
to be a territory under the authority of the Common­
wealth by the name of the Territory of New Guinea. 
Until the Parliament otherwise provided, the Governor­
General was empowered to make ordinances having 
the force of law in the Territory-sec. 14. And sec, 13 
enacted-" Except as provided in this or any Act the 
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"Acts of the Parliament of the Commonwealth shall 
"not he in force in the Territory unleRR pxprPRsed to 
"('xtend thereto or unless applied to the Tel'l'itor~' l,y 
"Ordillanee made by the Goyernor-General under this 
" Act." 

The eOlll'ltitutional yalidity of this Act has not been 
('hallenged in this appeal, and the decision of this 
Court, in JlIainka v. CU8todian of Expro}Jl'iMed PrO­
pel·ty. 34 C.IJ.R. 297, 31 A.L.R. 1. supports it. Rpc 
also Porter 1). The King. E.I! parte YI'I'. 37 C.L.R. 
432, (1926) A.IJ.R. 144. 'rhe constitutional power 
of the Commonwealth to accept the mandate must 
be referred. I think, to thc "Trea ty of Pcaee 
Act," 9 and 10 Geo. V., c. 33, and tIll' powers 
eonferred by the Constitution, particularly those re­
lating to the nayal and military defence ~f the Com­
monwealth, external affairs, and the ineidental I)OWer 
-sec. 51, PI. (VI.) (XXIX.) and (XXXIX.); et­
Willoughby on The Con8tit1ttion (2nd ed.), vo1. 1.. pp. 
407-590. The Constitution, see. 122, provides-"The 
"Parliament may make laws for the government of 
"any territory surrendered by any State to and 
"accepted by the Commonwealth or of any territory 
"placed by the Queen under the authority of and 
" accepted by the Commonwealth or otherwis~ acquired 
" by the Commonwealth and may allow the representa­
"tion of such territory in either lIouse of the ParliA­
"ment to the extent and on the terms which it thinks 
" fit." 

A territory placed by the Queen under the authority 
of and accepted by the Commonwealth is in the natur~ 
of a mandated territory, and is dealt with 011 the foot­
ing that it is a territory acquired by the Commoll­
wealth. Consequently I see no difficulty in construing 
the words" otherwise acquired by the Commonw('alth " 
aR sufficiently large to include a territory placed under 
the authority of the Commonwealth by mandate from 
the League of Nations. The Commonwealth thus 
acquires plenary control of the Territory. subje(·t to 
and during the subsistence of the mandate. But the 
Permanent Mandate Commissions refuse to recognise 
the soYereignty of the mandatory in this control-R. v. 
Chri8iian, (1924) A.D. 101 South Africa; Berriedale 
Keith, /1n Introduction to Briti8h COll8titutionnZ La1l", 
(1931) pp. 204-205; and The Oonstitut-ionnl Lau; of the 
Briti8h Dominion8, pp. 372-373. The territorY oyer 
which the mandate is conferred is doubtless ~ new 
form of acquisition, but that it is an acquisition. some­
thing gained or obtained by the Commonwealth. doeR 
not admit of doubt. It is thus a "territory otherwiR(~ 
"acquired by the Commonwealth" within the mean­
ing of sec. 122 of the Constitution. 

Turning now to the legislation in force in New 
Guinea, it illl interesting to note an Ordinance (1922). 
No. 23, made under the "New Guinea Act," whiph 
proyides that all debts or moneys due under a con­
tract or otherwise expressed in marks or fractions 
thereof should be regarded as expres!'ed in the same 

numher of shillings or fractions thereof. and that pay­
ment of such debtFl might !Je made in notes of the 
Commonwealth or in coins wl!i('h are legal tender in 
the Commonwealth. But that provhdon has no appli­
cation to this case. 

'1'he Consolidated Laws Repeal and Adopting Ordin­
ance 1921-27, sec. 11, applied to the Territory, RO far 
as, they are applicable, the" Coinage .\ct 1909 ,. of th(' 
Commonwealth, and the "ClHumolllvealth Bank Act 
1920" of the Commonwealth, DiyiRion I. amI Division 
5 of Patt VIA. The" Coinagp Act lH09" c-stahlished 
the standard weight and sta]](lurd fineness of thc- gold. 
silver and bronze coins of the denomination mentioned 
in the Schedule to the Act, and provided-sec. 60H­
that a tender of money, if mAde in coins whieh are 
British or Australian coinR of current weight, should 
he legal tender, in case of gold eoills for any amount, 
in case of silyer coins for payment of an amount not 
c-xceelling 40s., and in case of bronze coins for pay­
mc-nt of an amount not excceding 1s. 

'1'he8e provisions haye no bearing upon this ('use. It 
is well, however, to note sec. 7 of the Apt-" Eyery 
"contra('t and seeurity for money and every transac­
"tion dealing matter and thing whatsoever relating 
"to mOlWY 01' involving the payment of or the liability 
"to par money which is made exeeuted entered into 
.• done or had shall be made exeeuted pntered into 
"done and had according to the coins which are CU1'­
"rent or Are a legal tender in l1U1'l'uanCe of this Act 
"and not otherwise unless the same are made 
"executerl entered into done or had according to the 
" enrrelw~' of some British possession or some foreign 
" State." '1'he" Commonwealth Bank Act 1920" 
(1920, Xo. 43) provided (DiviFlion -1 of Part VIA) for 
the issue of Australian notes in various denominAtions. 
and PIIA('tpd th:lt they should he a legal tender 
throughout the C'ommolllyc'nlth amI throughout all 
territorips nnder the control of the Commonwealth. 
except in 1'c-sI)('et of payments due by the Note Issue 
Department, and should bear the promise of the 
Treasurer to reclepm the notes in gold eoin (or in 
ease of a single 5s. Australian note in silYer coin) 
on demand at the head office of the Commonwealth 
Bank But this DiYision. it will be observed. is not 
the part of the "CommonweAlth Bank Act 1920" 
appli('d to the Territory of New Guinea by the Con­
solidated Laws Repeal and Adopting Ordinance 1921-
27 already mentioned. And it is contended tbat the 
provision of the "Commonwealth Bank Act 1920" 
mAking Australian notes lc-gal tender throughout all 
territories under the control of the Commonwealth is 
not in force in the Te1'l'itory of New Guinea, because 
it is not a territory within the meaning of that Act, 
Hud also because the ";S-ew Guinea Act 1920" pro­
vides that the Acts of the Commonwealth shall not 
he in force in that territory unless c-xpressed to extend 
thereto. New Guinea, although accepted under man­
date from the League of Nations, is nevertheless, in 
my opinion, a territory "otherwise acquired by the 
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" Commonwealth" within the meaning of sec. 122 of 
the Constitution, and necessarily, therefore, a ten'i­
tory "under the control of the Commonwealth" 
within the words of the "Commonwealth Bank Act 
1920." Indeed, the" New Guinea Act 1920" expresslJ' 
declares it a tl'rritolT under the authority of the Com­
monwealth. It is true that New Guinea h; not speci­
fically named as a territory ill the section of the 
" Commonwealth Bank Aet," llrOyitlllg that Australian 
notes shall be a legal tender. But the" New GuiJIPa 
Act 1920" does not rpquire that New Guinea shall he 
thus speeifieallJ' named: and the "Comlllonwealth Hmi);: 
Aet 1920" has used a phrase-" all territories uuder 
"the eontrol of the Commonwealth "-wllieh renders 
enumeration of territories Ullllecessan', and yet 
dearly ille1udes them nil. In my opinion that is nn 
:Imvle expression of iutcntioIl that tlle provision of 
the" Commonwealth Dank Aet" shall exiend to N(',,· 
Guined. As to transactions after the passing of the 
.. Acts Interpretation Ad 19:]0" (No. 28), the matter 
i" placell beyond llonbt. Further, it appears to me 
of no importance what('yer ill the ('oustl'uctiou of the 
.. Commonwealth Bauk .\et l!l:!O" that the ",\ns­
tralian Notes Act lIll0," see. G, 110\\' l'epeal('(1. COII­

tained a somewhat similar se('(iou to sec. GOH of the 
"Hank Act," or that the "Xew Guinea. Act 1!l20" 
was passed before, but came into operation after, tlmt 
Act. The" Commonwealth Bank ,\ct 1!)20" operates 
in respect of all territories whidl ,,"pre at the time 
of its commencement, or thel'l'ufter eame, uuller the 
control of the Commonwealth; and so, I should think, 
would the provision in the "Australian Notes Act" 
if it had remained in force. 

It is desirable now to lllention some a mendments of 
the " Commonwealth Bank Act 1920" before consider­
ing the effect of the legislation UPOII the contract in 
the present case. In lD29 an Act was passed (1920, 
No. 31), enabling the (;overnor-(}elll'ral to prohibit by 
proclamation the export of gold, ami also authoriRillg 
the Bank Board, when thc Treasnre1' was sa tisfil'll 
that it was eXl1edient so to do, to require any persou 
to exchange with the Bauk for its c(lnintlent in Ans­
tralian notes of the nominal value thereof any gold 
COill .01' bullion held by sneh persou. No proclama­
tion prohibiting the export of golll has. so far as I 
kIlOW, Iwen issued, but the other authority contained 
ill the Act has, I undprstund, been inyolwd. In l!J:H 
an Aet (1931, No. 6) Ikalt with tllP gold resene 
against the amount of Australian !lotes issue. III 
lD:l:.! Aet No. lG of H)'l:.! also dealt with th(' gold 1'e­
:;('rYe. aud repealed the obligation to rooeem Aus­
tralian notes in gold ('oin at the COlllmonwealth HI!IIk. 
Australin is, therefore, and has IlPPIl for some time, 
"off the golcl standard." But the vrovision of the 
Act of 1920 remains, that Australian !lote~ are a legnl 
teuder throughout the (1omllloll\yealth. and through­
(Jut all territorielol uUller the ',~ontrol of the Commoll­
wealth. What is the effect of this provision on the 
contract between the parties? 

jOt..J.EY v. !.JAlNKA 

On the part of the respondent it is insisted that 
the Australian law provides two descriptiolls of 
('urrl'neY-Il1etallic money (gold, silver and bronze) 
and paper mOlley (Australian notes). Both are 
anthorised by law, and both made legal tender in 
paJ'ments; C'onsequently contracts who~e obligatious 
are jla~'able in either are equally lawful, and if lawful 
must be equally capable of enforcemellt-B'I'01t80n t'. 

Hodes, 7 Wall 229; Trebilcoc7.; <1-'. lVi/son, 12 Wall 681; 
Wooclnt1/ r. Jlissi88ipi, lG2 n.s. 2!l1. But if thp legis, 
lation, on it:,; true constrnction, authorise,; parment 
of {l/Jligations by another medium than that expressed 
in the particular contract, if it provides tllat debts 
may be dil'charged by payment either ill metallic 
mone~' or ill paper money, then the argument for the 
respondent fails, for the ]llll'ties call1lot anllul such u 
l))'oybion lW agreement among thelll:;Pl\'e~. The ,\et 
Vl'oyicies that Australian notes shall he u legal tencier 
throughout the Comlllonwl':llth lllll] its terl'itori('s. The 
exprp:;sion legal tender ill itself conlloteH an offer to 
])"rforll1 ~ll obligation ill manner allowed by law. 
Awl when the Legislature Vl'eseribes, in a law relating 
to ('llrl'l'ncy, that Australian notes "hall be a legal 
tendet', then it neeessarily pl'Pscribes that any obliga­
tion to pay money lllay be dischargpd by tender of suell 
IlOt ('s. The vroYisiollS of sec. 7 of the ,. Coinage Act 
U)O!l" st]'ongly support this yje\\'. It also has the 
support of authority-Gold Bond (J((.~c (Nt/pm), 

Com~'ns'8 IJiuC8t, Yol, '1'., p. 14G BoS; Bacon's A briclu­
ment, yol. YII., 523; Beynon lIur]'is, J~al() of 'Pende/', 
p. (i:!. Consequently the llnynwllt by the appellant of 
£900 ill AUHtralian notes diseharged his obligations 
under the contracts aboye mentioned. 

'1'he appeal sl~ould \'e allowed, and the cause re­
mitted to tlie Central Court of the Territory of New 
Guinea. 

IHXOX, J .. -'!'hi,,; is all allveal from the Central 
('onrt of the Territory of New Guinea, brought as 
in lJUrsuance of sec. 24 of the .Judiciary Ordinance 
l!l:!1-1981 of that Territory. 'l'he appeal is from a 
jndgment of His Honour Chief .Judge 'Vanliss, in 
fal'om' of the plaintiff, in nil action brought by a 
11lOl'tgagee ::lgaillst a mortgagor to rpeover the balanee 
of lIIoney~ ]Ja~'able under fonr mortgag{~s for interest 
in l'e;;peet of a half-year. The amollut of interest 
payment:.:, caleulated at the rate of interest reserved 
b~' the mortgages, was £900. 

.\u"tralian notes are curreut as money ill the ::oraD­
dated Territory of New Guinea, and it may be takli!n 
that they :Ire the form of currency in wllich tltel'liug 
ll:lJ'meuts by or to banks would ordinarily be made. 
'1'0 diseharge his liability ill reSllect of the sum of 
:WOO for intpl'eRt the mortgagor placed to the credit 
of tllP mortgagee's current account nt her hnuk that 
;;\llll l'Xlll'l':;i;ell ill Australiall lIotpl', ',l'hereullon the 
mortgagee, the respondent, claimed that under a pro­
Yisioll, which either was or should have been in cor-
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porated in the mortgages,the mortgagor (the appel­
lant) was obliged to pay £900 in gold, or, if he was 
unable or unwilling to do so, to pay in Australian 
notes or some other currency an amount equivalent in 
value to £900 in gold, that is to say, the amount in 
notes which would be given in the Mandated Territery 
by banks and others for 900 gold sovereigns. In fact, 
a premium of 25 per cent. was obtainable on 
sovereigns. The respondent accordingly accepted the 
credit to her account as part-payment only, and sued 
for the residue. The mortgages had been given to 
effectuate an agreement of sale containing the pro­
vision upon which the respondent relied. Two of the 
mortgages failed to express this provision,' but the 
learned Chief Judge held upon the facts that the 
failure to do so arose from mutual mistake, and he 
rectified the instruments so as to include it. The 
appellant does not attack the order for rectification, 
but he contends that, in spite of the provision, the 
payment of £900 in Australian notes was a discharge 
of his liability under the mortgages in respect of the 
half-year's interest. 

The four mortgages are not identical in furm, but 
they each acknowledge a loan of a money sum ex­
pressed in pounds, and covenant to repay the principal 
sum, and to pay interest thereon at a rate per centum 
per annum. The critical proviSion in two mortgages 
takes the form of a proviso. In the two mortgages 
that were rectified it is inserted as a separate or inde­
pendent clause. But in all the mortgages the material 
words of the provision are the same. In the form 
of a proviso it is as follows :-" Provided also and it 
"is hereby expressly agreed that all repayments of 
"principal or payments of interest, due and payablc 
" hereunder shall be made in gold or in currency equal 
"thereto at the market or exchange rate current at 
"the time when every such payment is actually 
"made." 

The leamed Chief Judge took the view that gold 
sovereigns and Australian notes were both legal tender 
according to their face denomination, and that there 
was nothing to render this stipulation ineffectual. 
Upon the hearing of the appeal two alternative argu­
ments were advanced on behalf of the respondent. 

The first is that Australian notes have never beelJ 
made a legal tender in the Mandated Territory. The 
second is that, even if they be a legal tender, tilc 
proviSion in 'the mortgage is effectual according to its 
tenor. 

The" New Guinea Act 1920" was assented to on 
30th September, 1920. It was enacted in anticipation 
of the issue of the mandate, as appears from its pre­
amble, and by sec. 2 its commencement was to be on 
a date fixed by proclamation. The mandate of the 
Council of the League of Nations to "His Britanni(~ 
"Majesty for and on behalf of the Government of 
"the Commonwealth of Australia," is dated 17th 
December, 1920. The date fixed by proclamation for 

the commencement of the" New Guinea Act 1920" 
was 9th May, 1921. When the" New Guinea Act 
1920" was passed, the "Aufltralian Notes Act 1910-
1914" was in force, by sec. 6 (1) (b) of which it wa!l 
provided that Australian notes shall be a legal tender 
throughout the Commonwealth and throughout all 
territories under the control of the Commonwealth. 
The" Australian Notes Act 1910-1914" was repealed 
by the "Commonwealth Bank Act 1920," which was 
assented to on 30th November, 1920, and commenced 
on 14th December, 1920, pursuant to a proclamation. 
But sec. 60H (I.) (b) of this Statute re-enacted the 
provision contained in sec. 6 (1.) (b) of the repealed 
Statute in the same terms, with the addition of an 
exception not presently material and now repealed. 

The question iiS whether the gcneral words" through­
.. out the territories under the control of the Common­
"wealth," either alone or as a reiSult of a definition 
enacted by the " Acts Interpretation Act 1930," suffice 
t() make Australian notes a legal tender in New 
Guinea, notwithstanding that New Guinea did not 
come under the control of the Commonwealth as a 
mandatory until after the commencement of the 
" Commonwealth Bank Act 1920:' It appears to havc 
lJeen considered that sec. 122 of the Constitution i~ 
the source of power for the enactment of the "New 
Guinea Act 1920," the King's acceptance of the man­
date on behalf of the Commonwealth presumably being 
treated as placing the Territory under the authority 
of the Commonwealth within the meaning of that 
section-comp. Porter v. Chin jJ,Ian 1'ee, (1926) 37 
C.L.R. 432 at p. 450, pet' Starke, .J., (1926) A.L.R. 
144 at p. 150, explaining JIainka'.~ Case, 34 C.L.R. 
297, 31 A.L.R. 1; Keith, f-jo1Jcl'eigllt1J of tile 
Briti8h Dominions, pp. 363-4; 'l'aga/oa v. l/lspeutor 
of Police, (1927) N.Z. L.R. 833. Thus the description, 
"'l'erritory under the control of the Commonwealth," 
would not be inapplicable. But sec. 13 of the" New 
Guinea Act 1920" enacts that, except as provided in 
that Act or any other Act, the Acts of the Parliament 
of the Commonwealth shall not lJe in force in the 
Territory unless expressed to extend thereto or unless 
applied to the Territory by Ordinance made by the 
Governor-General under that Act. ~\.re the words 
"expressed to extend thereto" satisfied by general 
words applying an enactment to territories lJy descrip­
tion without differentiation, and not to New Guinea 
co nomine? The question is not an easy one. 

On the one hand, it may lJe said that the object of 
sec. 13 was to excludc the operation of Statutes of 
the Parliament, which, although eXlIressed to extend 
throughout the territorial jurisdiction of the Legisla­
ture, and thus otherwise applicable to New Guinea, 
yet contained no expression of a particular intention 
to legislate for the Mandated 'l'erriton'. Iu this view 
the provision would be explained, not only by the fact 
that before New Guinea came into the possession of 
the Commonwealth an entirely different legal system 
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had been established in the country, but also by the 
peculiar nature and origin, considered externally, of 
the Commonwealth's authority over the Territory, 
But, on the other hand, the precise meaning of the 
words "expressed to extenll thereto" requires no 
more than some expression of an intention that the 
law shall have an application wide enough to includc 
New Guinea, 

It then may fairly ve urged that the general wortlH 
of sec, 60H (I,) (b) of the "Commonwealth Bank 
Act 1920" should be interpreted in the light of the 
fact that it was passed hy tlie Legislature while or 
shortly after the ,< New Guinea Act 1920" was under 
its consideration, so that the Legislature must have 
been aware that the natural meaning of the expres­
sion would extend the operation of the provision to 
::\'ew Guinea: although it must be conceded that the 
argument loses some of its force when it appears that 
these general words are simvly transeribell from the 
prior legislation contained in tbe ... \nstraliau Notps 
Act 1910-1914," which the Statute repealed, But, 
again, it is hard to belipye tllft! in 1920 to 19~1, when 
government under the •. New Guinea .\ct " waH COl11-

menced, sec, GOH was not nnderstood to apply to the 
Territory, A full power to make Ordinances having 
the force of law within the Territory was created hy 
sec, 14 of the "New Guinea Act 1920," nnd by the 
exercise of this power the "Commonwealth Coinage 
Act 1909" was adopted, with the result that Briti~h 
and Australian metallic currell(,~' heeamc' legal tell(lpr 
within the Mandated Territory, But the provision of 
the "Commonwealth Bank Act In20," making Am;­
tralian notes a legal telJder, has not been adopted, 
although other parts of tllat Statutp Iwl'P been mnfle 
applicable-see Laws Repeal and .\dollting Onliuauce 
1921-1927, se\', H, and J<'irst Schetlnlp, 

011 the whole, tile consi<1erutions of Illo~t \\,pight are 
ill fa"our of the view that the \HJl'{]s .. exprpHspd to 
.• extend thereto" should rpepiye 110 more tllHn tlwir 
literal meaning, and that ~ec, (jOl-l of the .. Common­
wealth Bank c\ct 1920" i~ madp tl]Jvlkable to tlH' 
:'llandated 'l'erritory by foree of it~ own term>', Thi~ 

interpretation of sec, 1:: of thp .. Np\\, tluiuPtl .\ct 
1n20 " if' Hrrived at indejJPudentl~' of the" .I .. ('t:-; 1ut('1'­
pretation Aet 1930," by se(', 4 of IYhieh the following 
detinition was inserted in see, IT of thp <, Acts Inter­
pretation A('t 1901-1918," yir.-" (p) • TplTitory of the 
.. , ('olJlmonwealth' or . 'l'prritory 1111(1p], till' authority 
... of tllp ('oll1mouw<'.alth' illel\ldp~ :lily 'j'PtTitory 
... goyerned hy the Commoll\\'l':llth under a IUlul(late:' 

The enaetment of thi" dl'tinition \vonlrl not overa tt, 
retrospectively to extend the IIIPHllillg, Hlld therefore 
the applieation, of sec, 601I if vre\'ion~l~' it did not 
apply, It should be noticed, verhaps, that neither of 
the expression:> defined oce11r" literall~' in l'eC', OOH, 
which speaks of ., Territories under the control of 
.. the Commonwealth," But assuming the definition 
,,'ould cover such an expression, it is not applicable 
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to Statutes passed before the •. Acts Interpretation 
Ad" comIlH-'Ileed. The" Acts Interpretation Ad 
Ul01 ., was the second of the Commonwealth Statutes, 
amI it would have been absurd to include any express 
statement. t'uch as is found in many proYisions of 
tIll' British .. Interpretation Aet 181'19:' tllat any sec­
tion should apply to all Act, whether passed before 
or after that } .. et. 'Vhen without any :,;uch statement 
sec. 4 of the Act of 1930 inserted the definition of 
the expressions relating to tcrritorie;s in "el'. IT of the 
Act of HlOl. the result was a simple vroYisioll to the 
effeet that in any Act either of those exvressions in­
(·Iurles a ~lanrlated Territory, 'rhis provision speaks 
ami operat(-'s from 19ao, If it ItPIJIiell to then existing 
Stat ut(-'s it might intro\luc'p important retroslleetive 
challge,.; ill the substantive Jaw of tl1(' :'lltuHhtt(-'d 'ferri­
torr, r]Jon ordiuar:r principles of interpretation such 
wu\'(l~ ought Hot to be construc-'(l as doing more than 
]Jrescribing tlle meaning of tht, tenus if nsed in fnture 
,\ds of Parliament, This \'ie\y of tll!' am(-'ndment is 
sHllllorted h~' the pxpress reference to prior Statutes 
in ~p(', 15,\ inserted by sec, :l of thl' Ad of 1930, But, 
ill lll~' opiuioll, iudcveIHlently of tlip ... \<.:1>< Interl)re­
tatioll .\d 1\)01-:l~," Kee, (iOII of tl1(' .. ('OllllIlOIl\Y!'altll 
Uallk .\et l!lll-:l~" pxtel1(l~ to ~(-'\\, (iuiuea, 

Thn~ a m()IIl'~' deht ineUlTPd in thp :'l[nllllateLl 'l'PlTi­
lory which i" there payable Illay in ]Joint of law he 
di;wll:lrged hy a payment in !!:ol\1 ~oyereigns, or in 
.\n~tralinll notes of the "aJlle face clenominatioll, 
AlthOllgh ,,(-'CH, TB, Te ulld TIl of the" ComllloJlwealth 
Hank .\et In11-32" do not HI,vear to hp in force in 
th(-' :'llandated T0lTitory, it if' unlikely that in practice 
soyereign~ are HIl~' longer ohtainable there, But, so 
far ns the 11111' is coneerned, n HOYl'l'eign and a £1 
.\u~traliall note are alikp ltl\\'fnl money, either of 
,,-hieh must he accepted by a creditor in satisfaction 
of a debt of £1, The reapvearance of douhle or 
multiple forms of legal tendpl' aY/tilabl" as a la\yful 
lli~dlUrge of devts up to U1Q' amount has revived 
(liffieulties with which };uglish law has grown un­
familiar, But \\'hen these diffic\lltit'~ \\'(-'re common, 
as they \n~re ill former timps, it wm; \\'('11 ~pttled that, 
giYl'n n debt, It tender ill it" discharge was good if 
mncle ill It1ly ('urrency which at the time of tender 
\\'11". la \Yfnl money, "'hen cnrrel1c'Y was estn blished 
1111(1('1' the prerogative it wns "nid thnt the deuomiua­
tiou or Ill(' yalue for whkh the coin is to vHSS current 
is III thp hl'ea:;t of the King-Blaekstone Com" '"01. I., 
I), 2TR; ('f, Hale'" Pica" of th(, ('rOlclI, yol. I., pp, 
1.'-'R-2m, Thprefore," if at nlP time of making the 
.. eOJl(lition, n purer or mol'!' ,,'eight)' 1ll01lPJ- w('rp ('111'­

.. rl'ut, and before the day of Imyment coin of base 
"alJo,\" is established by proelmnutioll, a tender of the 
" snm in thnt coin is good "-Fnlser's note to Wade's 
('1/8(" i'i (,okp Rep, 114([, TT KR. 232 at p, 233, 

III the c((~C of Mixed JJJOIlCJ/ (lOO;;), reported in 
Sir J olm Da vies' Repurts (English yersion of 1 i52, p, 
4S, repriuted in 2 State Trials 113), aud cited Coke, 
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L'ittleton, 207 a and b, an obligation given to pay in 
Dublin £100 sterling current and lawful money of 
England was answered by a tender in certain mixed 
money, which had in the meantime been coined and 
sent into Ireland to pay the army, and had been pro­
claimed to be the lawful and current money of the 
Kingdom of Ireland. The tender was held good and 
sufficient by a resolution of the Irish Judges, upon 
the ground, among others, that, "although at the time 
.. of the contract and obligation made in the present 
"case pure money of gold and silver was current 
.. within this Kingdom, where the place of payment 
"was assigned; yet the mixed money being estab­
"li8hed in this Kingdom before the day of payment 
"may well be tendered in discharge of the said obliga­
"tion and the obligee bound to accept it "-P. 73. 

But, if the obligation undertaken was to pay 01' 

deliver foreign money or coins in use as money, not 
being lawful money of the Kingdom, no debt was 
created. An action for their recovery lay, but it was 
necessary to bring it in the detinet and not in the 
.debet and detinet, that is, it was ill' the nature of 
detinue and not of debt proper. Further, it appears 
to have been considered that the obligation could not 
be discharged except according to its tenor-see lV ard 
v. K'iww:in (or Kedgwin) , (1625) Latch 77, 82 E.R. 
283; Palmer, 407-9; 81 E.R. 1145. There Jones, J., 
illustrates the distinction by the case of foreign money' 
being proclaimed to be lawful money of England, as 
had been done with French crowns, and, in the reign 
of Philip and Mary, with Spanish silver. Jones, J., 
said-" But if French money be current by proclama­
"tion then (the action) lies clearly in the debet and 
" detinet. And if a man is bound to pay 100 crowns 
" French, he can well tender as much in English coin­
.• et e conver8o," ut p. 407 of Palmer's Reportl5. Sep, 
further, the cases in Dyer, 81a-83a, 73 E.R. 177-180. 
The statement of Jones, J., means that an obligation 
the tenor of which requires payment of a sum of 
money in a particular form of legal tender constitutes 
a debt, for which any other form of legal tender is 
a good and sufficient discharge. This proposition re­
mains as true under the legislation of to-day as it was 
at common law in the seve:p.teenth century. It was 
acted upon by the Court of Appeal in March last­
In re Societe Intercommunale Beige d' ElectriciM; 
Fei8t v. Same-so far reported only in (1933) 49 
T.L.R. 344, and referred to in 175 L.T. Jo. 226-where 
Romer, L.J., explicitly denied that effect could be 
given in law to an agreement to pay a sum of money 
in one only of the forms of legal tender to the ex­
clusion of all others-see 175 L.T. Jo. 276. In the 
United States after the Civil War the consequences 
of the doctrine were avoided, if its existence or 
correctne8S were acknowledged, by the construction 
whic~ was given to instruments containing stipula­
tions for payment in gold dollars to the exclusion 
of the depreciated greenbacks. The interpretation 
adopted of such instruments was, briefly, that they 

called for the payment or delivery of an amount of 
gold calculated by reference to and made in gold 
dollars of the number specified in the stipulation. In 
other wordS, they amounted to contracts for the 
transfer of an amount of coined bullion ascertained 
by tale and not by weight.-see Bron8on '1,'. Rode8, 
(1869) 7 Wall 229, 19 L. Ed. 141; Hepbu1't~ 'v. Oris­
wold, (1870) 8 Wall 603, 19 L. Ed. 513; 7'rebilcock 
v. lVi18on, (1872) 79 U.S. 687, 20 L. Ed. 460; Gl'egory 
'1,'. MOl'ri8, (1878) 96 U.S. 619, 24 L. Ed. 740; and 
lVoodruff v. Mi88i8sipi, (1896) 162 U.S. 291, 40 L. Ed. 
973. 

But, with all respect to those who adopted this 
construction, an obligation requiring payment of It 

money sum cannof be described as a contract for the 
acquisition of bullion considered us a commodity, 
merely because it specifies the form of money to be 
paid. It cannot, according to its tenor, be fulfilled 
except by a payment, and by a payment of a sum 
eertain made ill lawful money. It constitutes a debt, 
and an essential quality of money that is legal tender 
is its sufficiency to discharge a debt. Thus in the 
case of Societe Intet· Gommunale BeIge (8IfPI'U), where 
the promise was to make sterling payments for prin­
tipal and interest in gold coin of the United Kingdom 
of a weight and fineness equal to the standard of 
weight or fineness existing at a specified datc just 
before the bond was given, Lawrence, L.J., said that 
the obligation was a debt, and not an obligation to 
hand over a certain weight of gold, differing only 
from a contract to deliver bullion in that tlie amount 
of gold was to be determined by count and not by 
weight. 

But a further question is raised by the provision 
contained in the mortgages given to the respondent 
by the appellant in the present appeal. That pro­
vision does not stipulate absolutely for payment in 
gold currency. It stipulates for the performance of 
alternative duties by the mortgagor, the appellant. 
It calls upon him, either to pay in gold the sum whieh 
is specified, in the case of principal, and, in the case 
of interest, which is ascertainable by calculation, or 
to pay in other currency another sum based on the 
first sum, and ascertained by reference to an external 
standard or event, viz., market 01' exchange rate. But 
these alternatives are prescribed as the methods of 
discharging a main obligation to pay money sums. 

The question arises whether, notwithstanding that 
the provision is expressed to govern modes of pay­
ment, it should not be considered as a modification 
or qualification of the tenor of the Illain covenants, so 
that no obligation is undertaken to repay the specified 
sum of principal, and none to pay the ascertainable 
sum for interest. The tenor of the obligation in the 
case of principal and of the obligation in the case of 
interest is but to do one or other of two thing!" either 
to pay an amount of gold sovereigns, or to pay some 
other amount ascertained by reference to the market 
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value of the currency tendered, which, perhaps, when 
applied to tlle existing state of the law is equivalent 
to saying Australian note~. L'pon this interpretation 
of the obligation, independelltl~· of the form of cure 
rency tendered there would be 110 ascertainable :sum 
susceptible of payment, no debt. 

In the case of the Soci,(jte Inter Oomrnwtale Belge 
d'Electricite (supra), I,awrence, L.J., addressed him­
self to the question whether the bond in that case 
secured a principal sum of £100, or an amount to be 
ascertained by adding to that nominal amount a 
further sum in sterling equivalent to any decrease in 
the gold value of the same nominal amount as com­
pared with the gold value of the same nominal amount 
at the earlier date specified in the bond, and he con­
eluded that the principal sum secured was £100 
sterling, and that the words did not measure the 
amount of the liability, but merely indicated the 
mode of payment. This is something different from 
inquiring whether two alternative sums are provided 
differing according to the medium of discharge, and 
it does not follow that His Lordship was of opinion 
that, in such a contract, payment of the lower of the 
two amounts in any legal tender would not suffice. 
In any case, it is clear upon the construction of the 
provision itself, that the choice between the alterna­
tive modes of performance lies with the mortgagor, 
the appellant-Reed v. Kilburn Oo-op.Sodety, L.R. 10 
Q.B. 264-and that the first alternative is the pay­
ment of gold coins which at the time of payment are 
current as legal tender in respett of debts expressed 
in sterling. It may be remarked that, although, no 
doubt, the parties anticipated, and with every likeli­
hood of correctness, that no gold coins would be legal 
tender in New Guinea except sovereigns of the weight 
and fineness established under the then existing law; 
yet, strictly speaking, the contract does not adopt this 
standard, but simply prescribes whatever gold eur­
reney for the time being may be legal tender for ster­
ling debts. The second alternative must be understood 
as contemplating a payment in some other form of 
currency wbich is lawful money or legal tender in 
New Guinea-see sec. 7 of the" Coinage Act 1909." 

It follows from these considerations, that what the 
tenor of the provision requires is payment in one form 
of currency of an amount which at a future date 
would discharge a sterling debt of a determined or 
determinable amount, or e1:;e payment in another form 
of currency of an· alIlOtlllt equal to the commodity value 
of the first. 1-'he amount uf that sterling debt appears 
from what in form is an eXllreS8 eovenant tu pay 
sums of money. It may be eonceded that the instru­
ments should each be construed as a whole, and that 
the express covenant, divorced from whatever quali­
fication upon its effect is contained in the provision 
relating to currency, should not be treated as con­
clusively establishing a debt in the sums determined 
by or under it. But from itl! very natul'e this Pl'O-
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vision cannot operate ei<;.ept. upon the ~W~th"s th t 
a sum certain in sttr.l.iJJ.g",.i.s1i!'!:1t Ilscertaineo. as a de t 
which must be met in sterling currency.·'~··6llty· w'h'en 
sueh a debt becomes payable could its intended opera­
tion commence. .That intended operation is to defeat 
the legal equality in the discharge of obligations whieh 
is gil'en to all forms of legal tender of the same 
denomination. It is therefore .ineffectual to require 
a payment of more than £900 in respect of the half­
yearly interest under the mortgages. 

For thpse reasons the ullpeal should be allowed, with 
costs, and so much of the order of the Central C{)urt 
should be discharged as directs that judgment be 
entered for the plaintiff for £225 and costs to be taxed, 
and enters such a judgment accort1ingl~·. In lieu 
thereof judgment upon the money claims in the action 
should be entered for the defendllllt. The cause 
should be remitted to the Central Court to enter the 
judgment in the appropriate form, and to make such 
order as may appear to it to be just in respect of the 
("o~ts of the action. .\~ the aetiOIl 'included a claim for 
rectification which suceeeded, the learned Chief 
Judge. who tried it, is in a better position to dispose 
of the question of costs than is this Court. 

1')YATT .• T.-This is an appeal from Chief Judge 
'Vanli:;8, of tlw Mandated Territol'r of Xl'''' Guinea. 
The only questioil 011 which the parties remain in dis­
pnte is whether, \)~. (lelivery of 900 Australian £1 
not<:'8. the appellant dul~' di,,;charged the obligation 
"ought to be enforeed ill these proceedings. 

In her Statement of Claim, the respondent, who 
was plaintiff in the Court below, expressed the appel­
lant's obligation as one for interest due (1) under an 
agreement, whereby the defendant agreed to pay to' 
the plaintiff the moneys, including interest therein 
mentioned; and (2) under a covenant contained in a 
memorandum of mortgage to secure the payment of 
the sum of £9600, with interest at the rate of £8 per 
centum per annum; and (3) under coYenallts of a 
similar form and character. 

It appears that the original agreement between the 
parties, made on 20th Noycmber, 1926, was for the 
purchase of lands in the :Mandated Territory of New 
Guinea, where the agreement was executed, and both 
parties resided. The mortgages back to the vendor 
were made in pursuance of the original agreement, 
and these mortgages also were executed within the 
territor:r. At all material times the Commonwealth 
of Australia alone administered the internal govern­
ment of the territory, and, through various instru­
mentalities, exercised legislative, executive and 
judicial power. 

It would appear dear (1) that the relevant obliga­
tion which was assumed by the appellant, was to pay 
900 "pounds," or "£," to the respondent; (2) thAt 
the obligation was inteuded to create aud did Cl'eate 
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a debt; and (3) that the unit of •. money-of-account" 
in which the debt was expressed was the "pound" or 
" £" unit known and recognised as such throughout 
the Commonwealth of Australia. But the same agree­
ment which created such obligation also provided 
that "all payments. " shall be made in gold or 
"in currency equivalent thereto at the market or 
"exchange rate current" when the payment was to 
be made. • 

It is clear th~t, as from 9th May, 1921, the " Com­
monwealth Coinage Act 1909" had the force of law 
within the Mandated Territory. This was by virtue 
of the Laws Repeal and Adopting Ordinance No. 1 
of 1921, now embodied in Laws Repeal and Adopting 
Ordinance 1921-1927, both Ordinances being duly made 
by the Governor-General, under sec. 14 of the" New 
Guinea Act 1920." By sec. 7 of the "Coinage Act," 
thus introduced, every contract, l)ayment, 01' transac­
tion dealing 01' relating to money or involving thc 
payment 01' liability to pay money "shall be made 

according to the coins which arc C'urrent and 
"are a legal tender in pursuance of this Act and not 
"otherwise unless the same be made . accord­
.. ing to the currency of some British possession or 
"some foreign State." 

I mention this preliminary aspect of the matter 
because it reinforces the inference that the "gold" 
referred to in the stipulation as to payment means 
such British or Australian gold coins of standard 
weight, as are, by sec. 5 (1) of the "Coinage Act," 
made a good legal tender for the payment of money up 
to any amount. The alternative view is that the 
stipulation only refers to "gold" as a commodity, and 
so contemplates a payment in bullion. 

But the overriding intention of the parties was to 
create a precise money obligation, and "l't'Ul'P its 
payment by the mortgagor. The use in the gold 
provision of the phrase "all payments to be made" 
also tends to exclude the theory that it was intended 
to discharge the obligation, in the one event by the 
delivery of bullion quantified only by reference to 
market price or value, in the other to pay .. currency 
"equivalent thereto." I agree with Wanliss, C.J.'s, 
statement that-" I may add here that the meaning 
"of the word 'gold' in the agreement is • gold coin' 
" within' the meaning of the Commonwealth Coinage 
I. Act, and incidentally comes directly within the terms 
"of section 7 of that Act." 

In the circumstances of the present case acceptance 
of the view I have rejected as to the meaning of the 
word "gold" in the payment stipulation would not 
alter the legal position. For if the view rejected be 
correct it is the appellant (the mortgagor) who has 
the option of discharging his obligation either in 
bullion at its market price (upon this alternative 
view) or in currency equivalent to the required 
quantity of such bullion. As the obligation to be dIs­
charged is 900 Australian "pounds," or " £," if bullion 

was being offered, the quantity required was what 
could be procured on the market for 900 Australian 
.. pounds," and the "currency equivalent" of such 
bullion was obviously the currency sufficient to dis­
charge a debt of 900 Australian" pounds." Therefore, 
if the delivery of 900 Australian notes was, in law, a 
fuU and valid discharge within the Mandated Terri­
tory of a debt of 900 Australian "pounds," the appel­
lant (mortgagor) duly discharged his obligation. 

So also, upon three assumptions which I will state, 
the respondent duly discharged his obligation if, as 
I hold, "gold" in the clause means "gold coins,'" for 
the option wa R to tender 900 gold sovereigns or their 
"currency equivalent." The assumptions are three in 
number. 

1. The first assumption, already mentioned, is that 
the appellant WU!; at liberty to discharge his obligation 
in a sufficient qUllntity of currency, and was not bound 
to tender gold coins themselves. This is the view 
fayourf'rl hy :\1f'88r1'<. Post and Willard, 46 Harvurd 
La w Review 1241, note 61, in a valuable article on 
" Power to Nullify Gold Clauses." 

In the present case the respondent does not contend 
that the option lay with her to reject paper currency 
altogether. Her case is that additional Australian 
notes should have been tendered sufficient to make up, 
as at the time of payment, the depreciated yaIue of 
Australian notes in relation to gold coins-see letters 
of 12th June, 1931, and 17th September, 1931. In 
SUbstance the respondent's claim is that she is entitled 
to receive the value In notes of gold coins, and that 
the 900 Australian notes were not equal in value to 
900 gold sovereigns. 

A claim uy the present mortgagee for an "option" 
in the sense that, br expressing a preference for 
gold coins she might refuse a tender of an agreed' 
equivalent of Australian notes, would also extend so 
as to coyer a refusal to accept gold coins, and an 
insistence on equivalent currency, to ue named by the 
mortgagee. But no such claim was advanced, and I 
am clearly of opinion that the first assumption, that 
the appellant was not bound to tender gold coins is 
correct. 

2. That at the time of payment 900 Australian £1 
notes were lawful currency of the territory and good 
legal tender for a debt of 900 Australian "pounds." 
'£his assumption depends upon a number of circum­
stances, and the question will require very close 
examination. 

3. That at the time and place of parment the tender 
of 900 Australian £1 notes was an .. equivalent" of a 
tender of 900 British 01' Australian gold sovereigns. 

It is convenient to deal at once with the third 
question. 

By the" Commonwealth Bank Act" (No. 43 of 
1920), the Commonwealth Parliament inserted Part 
VI.A in the PrinCipal Act. By sec. 60 (H) (1) con-
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tained in Division 4 of that Part, authority was given 
. to issue "Australian notes" in specified denominations, 

including that of one" pound." By sec. 60 (H) (1) 
(b) they were upon issue j 0 "be a 1 egal tender 
"throughout the Commonwealth, and tl1roughout all 
"Territories under the control of the Commonwealth 
"except in respect of payments due by the Note Issue 
" Department." The" Commonwealth Bank Act" 
(No. 43 of 1920) was assented to on 30th November. 
1920, and by sec. 3 it repealed the .• Australian Notes 
Act 1910-1914." By the "Au~traliall Notes Act 1910-
1914" it was provided in see. 6 (1) (b) (as in the 
"Commonwealth Bank Aet 1920") that the notes 
should lle a legal tender "throughout the '.rerritorips 
"under the control of the Commonwealth." 

If the second assumption is eorrect, the third ques­
tion has to be considered upon the footing that a 
similar dispute has arisen entirely within the Com­
monwealth of Australia. A borrows money from B, 
and promises to repay" £X" "in gold or in Australian 
"notes equivalent thereto." Is the tender of X Aus­
tralian "pound" notes a valid discharge of the COll­
tract? 

The respondent denies that it is, alld for support 
points to certain decisions of the United States 
Supreme Court. The leading case is Bronson v. Rodc8, 
7 Wall 229, decided in the year 1868. There it was 
held that a promise to pay "<lollars payable in gold 
"and silver coin, lawful money of the United States," 
was not discharged by a tender of United States green­
backs, which were at a depressed value in the market. 
The decision is thus commented on by Messrs. Post 
and Millal'd-" The Court of Appeals of New York 
"held that the tender was a good one, since the obli­
"gation fell within the Legal Tender Act. This was 
"reversed by the Supreme Court, principally on the 
"ground that an obligation to pay in gold coin was 
"not a • debt,' as that word was used in the Legal 
"Tender Act. In holding that Rodes' tender was in­
" effective to discharge the obligatiOn, the Court neces­
"sarily held that the gold clause was valid and 
"enforceable "-(supra) , p. 1228. And also-" The 
" important point which it decided was that there was 
"nothing in the existing Statutes which, either as a 
"matter of statutory constrnction or public policy, 
"required the Court to treat gold dollars and paper 
"dollars as equivalents. The Court recognised that 
" this was the central issue, for it said that there were 
" 'two kinds of money, essentially different in their 
" . nature, but equally lawful.' Since 1868 a policy 
"of recognising the actual or potential difference be­
"tween gold and currenc~', and consequently of 
"respecting the intent of gold clauses, has been firmly 
"embedded in the federal Statutes "-ibid, 1229-1300. 
"The Court reviewed," they add, "at some length the 
"currency statutes since 1792, and concluded that 
"gold dollars and paper dollars were not actual 
"equivalents, • nor was there anything in the currency 
" • acts purporing to make them such.' See 7 Wall at 
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" 251-252. Particular emphasis was laid on the fact 
" that paras. 1 and 5 of the Act of February 25, 1862, 
•. required that duties on imports and interest on the 
" public debt be paid in coin "-ibid, p. 1230, Note 17. 

The last observations as to payment of debts and 
interest may avail to distinguish the English decisions 
now to be mentioned, but the learned commentators 
,;tate that-" Recently the English Courts, in In re 
.. Societe Intercommunalc Beige d'Electl"iciM, Feist v. 
•. The Company, reached a conclusion exactly con­
"trary to that reached in Bronson v. Rodes. They 
"have held that a gold clause in a sterling bond is 
"ineffectiYe, and that the bond can be discharged by 
"payment of the nominal amount of pounds in depre­
"ciated currency"-p. 1231. In the Court of Appeal 
(cited ibid, p. 1232, Note 30) Lawrence, L.J., said­
"A contract that a debt shall be discharged by pay­
"mellt of gold coins (being one form of legal tender) 
"cannot abrogate the enactment by the legislature 
" that the debt may be discharged by payment in bank 
"notes (being another form of legal tender)." 

This decision of the Court of Appeal is, in my 
opinion, applicable to this part of the case, and we 
should follow it. In the present case the obligation 
is to pay 900 Australian "pounds," and it is satisfied 
by the payment of 900 Australian notes. This is by 
the direct force of statutory law, which enables a 
debtor to discharge his debt in the manner pre­
scribed. It cannot be disputed that the intention of 
the parties to l'L'tJuil'e the discharge of the debt by 
one form of legal tender as opposed to another is 
defeated. That this mu~t be so follows from the 
legislative command. An interesting illustration of an 
analogous effect of legal tender Statutes upon con­
tracts is provided by the recital to the " Imperial Act 
1763" (4 Geo. Ill., c. 34), passed to prevent paper 
bills of credit issued in the then American colonies 
"from being declare<l to be a legal tender in pay­
"ments of money," 'l'he recital states-" Whereas 
"great Quantities of Paper Bills of Credit have been 
"created and issued in His Majesty's Colonies or 
"Plantations in Aml~rica, by virtue of Acts, Orders, 
"Resolutions or Votes of Assembly, making and de­
"claring such Bills of Credit to be legal Tender in 
"Payments of Money: And whereas such Bills of 
"Credit have greatly depreCiated in their Value; by 
"means whereof Debts have been discharged with a 
" much less value than was contracted for." 

The general principle is clearly stated by Mr. 
Keynes as follows :-" Furthermore, it is a peculiar 
" characteristie of money contracts that it is the State 
" or community. not only which enforces delivery, but 
" also which decides what it is that must be delivered 
"as a' lawful or customary discharge of a contract 
"which has been concluded in terms of the money­
"of-account. The State, therefore, comes in as the 
" authority of law which enforces the payment of the 
"thing which corresponds to the name or description 
"in the contract. But it comes in doubly when, in 
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.. addition, it claims the right to determine and declare 

.. what thing corresponds to the name, and to vary its 
"declaration from time to tlme--when, that il'l to sa~·. 

"it claims the right to re-edit the dictionary. The 
"right is claimed by all modern States, und has been 
"so claImed for some four thousand years at least. 
"It is when this stage in the evolution of money has 
"been reached that Knapp's Chartalism~the doctrine 
"that money is peculiarly a creation of the State-Is 
"fully realised "-Money, vol. I., p. 4. 

2. It is therefore necessary to return to the second 
assumption required in order to found the appellant's 
case, that the Commonwealth law as to Austrl1iiau 
notes being legal tender was in force in the Mandated 
Territory. The argument for the respondent is that 
the Laws Repeal and Adopting Ordinance introduced 
into the Mandated Territory the" OJinage Act 1009," 
but only Divisions 1 and 5 of Part VI.A of thc 
.. Commonwealth Bank Act," and that the fail' in­
ference is that Division 4 was not introduced. But 
whilst the .. New Guinea Act" provides in sec. 1-4 
that the Governor-General may make Ordinances 
having the force of law in the Territory, it I1lr;o pro­
vides in sec. 13 that-" Except as provided in this or 
" any Act the Acts of the Parliament shall not be in 
.. force in the Territory unless expressed to extend 
"thereto, or unless applied to the Territory by Ordin­
"ance made by the Governor-General under this Act." 

It appears from the terms of sec. 13 that, notwith­
standing the clear failure to apply by Ordinance the 
statutory proviSion making AustralillD notes a legal 
tender, the provision may have to be regarded as in 
force by virtue of the .. Commonwealth Bank Act" 
itself. The" Commonwealth Bank Act 1920" actuallr 
commenced, on 14th December, 1920, the mandate in 
respect of New Guinea issued from the Council of 
the League of Nations at Geneva on 17th December, 
1920, and the "New Guinea Act" came into force on 
9th May, 1921, on which day civil government replaced 
the period of seven years' government under military 
occupation by the King's Australian Forces. 

That part of the case, therefore, raises two ques­
tions-(a) Whether sec. 13 of the" New Guinea Act" 
is satisfied by the terms of the " ('Almmonwealth Bank 
Act." (b) Is the mandated territory accurately 
described as one of the "Territories under the eontrol 
"of the Commonwealth" within the meaning of sec. 
60 (H) (1) (b)? 

Before dealing with Question (b), whether the 
mandated territory is, within the meanill~ of the 
"Commonwealth Bank Act," one of the "TerritCtrie~ 
"under the control of the Commonwealth," it may be 
noted that in sec. 4 of the "New Guinea Act" itself 
there is to be found a statement purporting to declare 
the area in question to be a Territory nnder the 
authority of the Commonwealth by the name of the 
Territory of New Guinea. But this provision does 
not of itself prOTide an answer .to Question (b) • If 
sec. 4 is to be regarded as an attempt to declare the 

mandated area a territory within the meaning of sec . 
122 of the Constitution, it is obvionsl~' futile. for flec . 
122 is itself defining, and. of course. controlling. 

'£he question whether the mandated nrea of New 
Ilninea can be regarded as one of the "Territories 
"under the control of the Commonwealth" inyoh'es 
consideration of the very special position the arpa 
o('cupies in relation to our constitutional system. 

The Treaty of Versailles came into force on 10th 
January, 1920. By Articles 118 and 119 of the Treaty 
Germany renounced in favour of the Prin<'ipal Allied 
alllI Associated Powers all her rights over her over­
seas possessions, and also undertook to recoghise amI 
to accept the measures taken by the Principal Allied 
and Associated Powers, in agreement where necessary 
with third Powers, in order to carry the consequences 
of her renunciation into effect-cf. Report of M. 
Hymans adopted by the Council of the League of 
Nations on 5th August, 1920-League of Nations, 
20/48/161 Annex 4 . 

. \s part of the Treaty of Versailles, Article 22 of 
the Covenant of the J.eague of Nations made pro­
vision for the future fate of "those colonies and 
"territories which as a consequence of the late war 
"have ceased to be under the sovereignty of the 
"States which formerly governed them, and which 
"are inhabited by people not yet able to stand by 
"themselves under the strenuous conditions of the 
"modern world." 

The principle laid down by Article 22 was that " the 
"well-beill~ and development of such peoples forms 
"a sacred trust of ciyilisation." The article then 
proceeded to embody" securities for the performance 
"of this trust." It declared that the best method of 
~Iving practical effect to the prinCiple was that "the 
"tutelage of such peoples should be entrusted to" 
advanced nations, and that such tutelage "should be 
"exercised by them as l\fandatories OIl hehalf of the 
"Len~ue." The character of the mandate must, it 
was stated, differ accor!ling to certain circumstances, 
ilnd three classes were described. These have come 
to be known as A, B and a mandates, and it is with 
the a class alone that the Commonwealth of Australia 
is concerned. 

This class of mandate affects "territories such Ill'! 

"South-West Africa and certain of the South Pacific 
"Islands," which, suhject to certain safeguards, "can 
"be best administered under the laws of the Manda­
"tory as integral portions of its territory." 

Provision was mllde in Article 22 for-(l) An 
:umllal report to be rendercd by the Mundatory to the 
(louncil in reference to the ter.ritory "committed to 
"its charge"; ·(2) a definition by the League or the 
Council of the degree of "authority, control or ad­
" ministration" to he exercised by the Mandatory; 
nnd (3) the future constitution of a permanent Com­
mission to examine the reports and to "advise the· 
"Council on aU matters relating to the observance 
"of the Mandates." 
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On 31st July, 1919, the Parliament of the United 
Kingdom passed the "Treaty of Peace Act 1919," 
which authorised His Majesty to "make such Orders 
"in Council and do such things as appear to him to 
"be necessary for carrying out the said Treaty and 
" for giving effect to any of thp provisions of the said 
" Treaty." 

There is not to be found in the Treaty any pro­
vision appointing any Mandatory, and no Order in 
Council was ever issued by His Majesty under the 
1919 Act concerning the control of New Guinea by 
the Commonwealth authorities. 

The various signatures of those representing His 
:\'lajesty throughout the various constitutional units 
of the British Empire were affixed to the Treaty on 
28th June, 1919, but before that date, on 7th May, 
1919, at a meeting of the Supreme War Council, 
decisions had been reached and made public as to 
who were to hold mandates in respect of Germany's 
overseas possessions in .\frica and the Pacific. The 
uecisions were modified to some extent in August, 
1919-Memorandum of Secretary General of Council, 
L/N, 20/48/161 Annex 3. 

It was not until 30th June, 1920, that the Secretary 
General of the League of Nations suggested definite 
action by the Council under Article 22 of the Covenant. 
He pointed out that since the comiIl'g into force of 
the Treaty of Versailles, on 10th January, 1920, the 
title to "the territories which are to be placed under 
" Mandate:' had been invested in the Principal Allied 
and Associated Powers, and that it was their "right 
"anu duty" to select "the Mandatory Powers who 
"shall exercise authority on bE-half of the League"­
Memorandum 3. 

On 5th August, 1920, the Council adopted the report 
of the Belgian representative, M. Hymans, which 
stated, inter alia (ibid. p. 8)-" It is not enough, 
"however, that the Mandatory Powers should be 
H appointed; it is important that they should also 
"possess a legal title-a mere matter of form, per­
"ha ps, but one which should be settled, and the con­
" sideration of which will help towards a clear under­
"standing of the concE-ption of Mandates. It must 
"not be forgotten that, although the Mandatory 
" Power is appointed by the Principal Powers. it will 
"govern as a Mandatory and in the name of the 
"League of Nations. It logically follows that the 
"legal title held by the Mandatory Power must be a 
"double one: one conferred by the PrinCipal Powers 
"and the other conferred by the League of Nations. 
"The procedure should, in fact, be the following :-1. 
"The Principal Allied and Associated Powers confer 
"a Mandate on one of their number or on a third 
"Power. 2. The Principal Powers Officially notify the 
"Council of the League of Nations that a certain 
"Power has been appOinted Mandatory for such a 
"certain defined territory. 3. The Council of the 
"League of Nations takes official cognisance of the 
"appointment of the Mandatory Power, and informs 
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"the latter that it (the Council) considers it as in­
"vested with the Mandate, and at the same time 
"notifies it of the terms of the Mandate, after ascer­
"taining whether they are are in accordance wIth 
"thp provisions of the Covenant." 

On 30th September, 1920, the Statute of the Com­
monwealth Parliament called the" New Guinea Act 
1920" was assented to. The Act provided for the 
acceptance of the mandate to be issued to the Com­
monwealth and for the government of the territory. 
It was to commence on a date to be fixed by Proc­
lamation-sec. 2. There were recited, inter alia, (1) 
an agreement by the Principal Allied and Associated 
Powers that a mandate for the described ex-German 
territories should be conferred on the Commonwealth 
of Australia; and (2) a statement that, under the 
Covenant of the League of Nations, a mandate was 
to be issued to the Commonwealth of Australia, "with 
"full power to administer the same, subject to the 
"terms of the Mandate, as an integral part of the 
"Territory of the Commonwealth." 

On 1st December, 1920, the proposed Constitution 
of the Permanent Mandates Commission was approved 
by the Council of the League. On 6th December, 1920, 
the Council reported to the Assembly, inter alia­
"With regard to the responsibility of the League for 
"sE-curing the observance of the terms of the Man­
"dates, the Council interprets its duties in this con­
"nection in the widest manner. Nevertheless the 
"League will obviously have to display extreme pru­
"dence, so that the exercise of its rights of control 
"should not in any way increase the difficulties of 
"the task undertaken by the Mandatory Powers"­
ibid, pp. 12-13, L/N 20/48/161. 

On 17th December, 1920, the Council duly issued 
the mandate for German New Guinea and all the 
German possessions in the Pacific Ocean lying south 
of the Equator, other than German Samoa and Nauru. 
This recited (1) the renunciation of all her rights 
by Germany in Article 119 of the Treaty of Versailles; 
(2) an agreement by the Principal Allied and Asso­
ciated Powers that a mandate should be conferred 
upon "His Britannic Majesty, to be exercised on his 
"behalf by the Government of the Commonwealth of 
"Australia"; (3) an agreement to accept by the same 
authority; and (4) the provision in Article 22 for the 
definition of the terms of the mandate. 

Mandates in similar terms also issued to South 
Africa and New Zealand in respect of the former 
German possessions in South-West Africa and Samoa. 

Whilst Australia, South Africa and New Zealand 
has each administered the three Mandated Territories 
committed to their respective charge, as though each 
were an "integral portion of its territory," subject 
to the important safeguards which are defined in the 
instruments of the mandate, confiicting lines of reason­
ing as to the true basis of such administration have 
been adoptoo by the Courts of the three Dominions. 
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In South Africa the question came to an issue in 
connection with a charge of treason pl'pfpl'l'prl again:o;t 
.1 native chipf alleged to have taken llllrt in lIlI lIrme(1 
rl'ilellion against the Mandatory in :l II1H1Hllltt'd terri­
tOI'~'. There ha:o; been somp divel'gPllce of opiniolJ a~ 

to whllt was the preci:o;e ratio (/ecidcl1dli of the judg­
Illent of the Supreme COllrt of South Afri('a. 'I'll!' 
actual <leeision was that the charge was properly laid. 
lInd the objection to the indictment :o;hould he over­
ruled. Bnt a close pernHal of tl1(' judgll1ent~ ~ug.gest ~ 
the principle that the Union of South Afrif'a p(l~­

sessed, b~' virtue of its character of :\iandatory, sntfi­
eient internal sovereignty--Majestas operating intL'l'n­
ally-to forbid and punish any attempt to overthrow 
its authority by force. Although full l'xtprnal 
sovereignty in relation to the territory was conf<Wered 
as not vested in the Union, such a ('oncessiolJ \\'a;; un­
necessary for the actual decision. 

There has been no attempt in South Africa or Aus­
tralia to hase the administration of the Mandatl'd 
Territories upon the" Iforeigll .Jurisdietioll Act 18!l0." 
and no Imperial Order in Council thereundpr was 
issued in respect of South-v Vest Afri<-a or Npw 
Guinea. In New Zealand, however, the administra­
tion of Samoa has been regarded as dependeut upon 
an Imperial Order in Council under the "Foreign 
Jurisdiction Act." It was made on 11th %larch. 1920. 
eight months prior to the issue of the mandate from 
the Council of the League (17th Decembpl'. 1!l20 \. 

The matter came up for debate before the HUprellH' 
Court of New Zealand in Tagaloa 17. Inspe(;fol' Of 

POlice, (1927) N.Z. L.ll. 883. In the Ul't(l.~ 8prin(/N 
('ase, which was decided by the Judicial Committel' 
of the Privy Council on 16th E'ehruary, 1926-
Jer1tsalem-Jat!a District Governor '/7. Sulcillwlt Jllo,/,(( 
alld Othm',q. (1926) A.C. 321-it was IlPld that all 
appeal lay to the Privy Council from the Supreme 
Court of Palestine by virtue of the "Foreign .JuriR­
diction Act." In the case of Palestine the mandate 
had issued to His Britannic Majesty direct, and it 
was accepted upon the advice and responsibility of 
British Ministers alone. But the decision was rp­
garded by the Supreme Court of New Zealand as suffi­
dently analogous to justify, by reference solel~' to 
the" E'oreign Jurisdiction Act," the affirmation of the 
validity of the "Samoa Act 1921." by which the 
Parliament of New Zealand purported to create and 
endow with legislative executive and jlldiC'ial power 
over the Mandated Territory of Western SlImo>! 
certain specified organs of Government. 

A grave difficulty as to the applicability of the 
"Foreign Jurisdiction Act" lay in the fact that the 
Imperial Order in Council, on its fail' constru!:tioll, 
purported to. surrender all power in respect of 'Westem 
Samoa to the Parliament or Government of Xe\\' 
Zealand. This is, one would imagine. a stretching of 
the Imperial Act even beyond its very wide limits of 
elasticity. The Act proceeds, of course, upon the 
fact that the place where the jurisdiction is exercised 

is outside His Majesty's Dominions, and, although it 
always rpeeives a liberal interpretation, it hardly 
:;('ems to eontpmplate th(' permam'ut dplegation of 
the foreign jurisdiction of His }[ajesty'~ l'rivy Council 
to thp Parliampnt of a sp!f-goYPJ'uillg Domiuion, and 
t'llflt Parliament's further delegating' the jurisdiction 
to n 10('a! anthorit~·. viz" .. tllP AdJllinistrntor acting 
., with the lid vice and conspnt of tllt' Legislative 
., Conncil of 'Vestern Samon "-" Hamoa .\d 1!l:.!1." 
~('('. -wo 

.\~ oue authority hns ,.,tutp(1. with reference to 
Bp1'ar-" The intention of tl1(' FOl'Pigu .rnl'i~dir·tion 
" .\ct 18!)O was to give ,.,tatntory nnthorit~· to pxisting 
"pr:lctk(', induding IlreSnmnhly the pxtra-territorial 
"lpgiRlatiou of thp Go\'ernol'-Genpral of India in 
" (expcutiYe) Council. But it is a constitutional 
" ('ommouplacp to sa~' that when an Ad of Parliament 
,. tTPuche~ nIlon ground fOl'merl~' oecupietl hy the 
" ]lrerogatin" the prel'ogntiYP iN thencpforwHrrl stl'ktly 
,. limited by tllP letter of tlw Statute. The Act doe~ 
"not confpr or rpcognil'P allY powpr of legislation in 
" the Goyprllol'-General: all that it (]ops in terms is to 
,. ('onfer lpgislative authority, iucluding the power to 
"('reate Courts on the l'rin' Council and the Privy 
"Council olll~·. 'l'hp Ill(]ian (}'oreign .Jurisdiction) 
" Order in Council of 1902 delegates that authority to 
"thp Governor-I"leneral: hut there is no authority for 
"any sueh delpgation iu the Act. Perhaps, if the 
" point hall llppn raised ill l!l02, the Order might hayp 
" beell invali(]ated: but it is mnch too late to question 
.. its vali([it~· now "-l'e"('I/ Fit.:·Ocl'ald, (1926) L.<;!.ll. 
ill 7. 

The abovp diffieulty \\'as not considered in 'l'ft(/(I!oa'.q 
('(18('. The main point taken :lgail1~t the validity of 
the .. Hamoa Act" was tllat, b~' it. the Parliament 
of N P\Y Zealand was It ttemllting to dothe itself with 
an extra-tel'l'itorial jurisdiction. '!'his. it seemed to 
the m:ljol'it~·, was It f,lta! objection to the validity of 
tlw " Hamoa Act" in the absence of some charter from 
the lmperinl PnrlinmPllt authorising the exercise by 
New Zealand of such n jurisdietion. This charter 
wn;; found, mediately. in the Order in Council men­
tioned. Sim. A.-C.J., for the majority. stated the posi­
tion thus-" His first main contention was that the 
.. Samoa Act 1921 itsplf WflS ultr(l t'il'c.~ of the Legis­
.. latul'e of New Zealand. The Constitution Act, he 
"argued, gave the Legislatm'p power onl~' to Ipgislate 
,. for the peace, order and good goyprnment of Xe", 
., Zealand. and the I.egislatul'P, therefore, could not 
,. legislate for tprl'itorips outside the boundaries of the 
"Dominion. This is trne, no <loullt, as a general rule, 
" and the ca:,;p of R. '1'. !j((,nllrr illnstratps the applica­
.. tion of this rule. 'rhp!,p the Court of Apppal held 
,. the Crimes Act 1908 to hp ultra 'rires in so far as 
,. it purported to make lligamy punishable as a crime 
"in New Zealand when the offence was co,mmitted 
"outside New Zealand. If, therefore, the power- to 
"legislatp for Samoa depended on the Constitution 
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"Act the appellant would be right in his contention. 
"But it does not depend on that Act. and thp power 
"is derived from other sourcE'S '·-P. 89B. 

Ostler. J., however, was impressed with tlIP addi­
tional H status" which had ('ome to bp regarded as 
belonging to Xew Zealnnrl hy yirtue of its possessing 
something of international ven:onl1lity and statehood. 
He said-" 'l'he progress of the Dominion along the 
., path of nntionhood hl1~ !Jeen l'apitl ill l'('cpnt yeal'~ . 
•. 'l'he older conception of snbordination to the central 
"legislatiyp authority has !lp('n superseded by thp con­
"ception of a partlll'l'~hill of indellelHlent natiolls 
.. bound together by ties of 10YDlty to the snme Kill.:': . 
.. ties of kinship, tie" of eommOll intN·est. common 
"belief", eommon faith in the future. If this was 
.. not dear before, it was made abundantly clear by 
" the proceedings of the Imperial Conference of 192J . 
.. In my opinion the timp has come for reeognition 
"of this faet by the Conrts. It is not necessary to 
'" hold that our Constitution A(·t has fallen iuto (le8ne­
" tude, though a strong ar~umf'nt could 01' put forwar(l 
." to that effeet founded OIl tlw maxim ('essante l'atione 
"legi8, CC88at iP8a le:r. • 'l'he tooth of time will eut 
" 'away ancient preeedf'llt, and gradually deprive it of 
" • all authority and validity. The law beeomes ulIi­
" • mated by a different spirit. and a$sumes a different 
" • course, and the oldpl' decisions hP<'ome ohseJetp 
" • and inoperative '-}II'/' Sir J. Salmoml, in the Law 
"Quarterly Revimc, vol. in, p. B83. Bnt whether tIll' 
"Constitution Aet has thns beCOIllP ohselete or not, 
"so far as the mandate is concerllf'd, in my opinioll. 
"it is a matter entirely outside the scope of the Cou­
"stitution Aet. The Dominion had a representative 
"at the negotiation of the Treaty of Peace, who signed 
"the Treaty on behalf of New Zealand. whieh thus 
"agreed as a separate nation to thp Covenant of the 
"League of Nations and beeame a member of thp 
" League "-pp. 900-901. 

Unfortunately the Opillioll of Ostler, J., was not 
fully elaborated. It has been eriticised upon the 
ground that the New Zpaland Parliampnt eould 1I0t 

lawfully trespass beyond the limits of eapaeity pre­
scribed by its own existing Constitution, notwithstand­
ing the additional capacities with which it might othpl'­
wise have bpen regarded as endowed, by its constitu­
tional development within, and its international 
development without, the Empire. It was said in the 
eriticism-" A Statute may in praetice, althongh not 
"in theory, fall into desuetude through its being so 
"old that it is never adverted to. It may, fol' 
"example, legislate for a matter whieh does not arise 
"in present times. FJnglish law, however, does not 
"favour desuetude as a means of repeal. In this 
"respeet it differs from Continental legislation. In 
"any ease, age eannot affect such a comparatively 
" recent enactment as the Constitution Act. The only 
"argument eould be thateonditions have so ehanged 
" that· there is no subject-matter to which the Aet is 
"referable, that is that New Zealand has become 

"such a different species of community that this Act 
"rould not haye referPIlf'P to it. In snpport of this 
.• al'~ullll'nt may be qnotcrl HIP "tntus of Xew Zealand 
"in tll(' Lpagne of Nn!ioll~. Imt Y(,IT little else. The 
" Imperin I Conferellee ('(ml<l not legisln lc. It was only 
.. H Conference'. It i~ (lifficult to ;;pe lIy what 
.. a nthorit~' 0111' ('ould go flll'tll('l'. Tllel'P is a risk, if 
" OIl(' does not teRt ey('I'Y link of thr dmin. of falling 
"into the (\1l11gerons n]](l oftPll snhtlr ar~nment of 
.. [lPlll'nl to l"pntiment. 'l'hpl'c ~pems to bp .no legal 
,. authority for saying thnt the Com:titntioll .\ct is in 
"nny WDY rppealed nol'. tl1l'reforp, haR the Constitu­
.. ~io'lI of' thp Dominion of X ew ZNlln ml nltered at 
,. all "-44 L.Q.R. P. 422. 

Thi14 commPllt is pOWP!'ful, fol'. from the {loin! of 
"it'w of mUlIiripal ntHI constitutional lnw it is elear 
thnt the powel' of the New Zealnnd Parliament must 
he exertp(} within its Constitutioll. .\11<1 the real ques­
tion was whether, in rPlation to the IW\\, cirenmstanees 
lIud PYents, Purliampnt's existing powers under the 
Xew Zealand COIlRtitntion were sufficient to authorise 
,ltlministratiYp ('ontrol over Sttmoa. 

In Austl'alin thp legal authority of the Commoll­
wealth l'nrlimll(~lIt amI Government over the Man­
date(\ 'rpl'ritory of New Guinea hus long heen re­
garded as indisputable, dpRpite the faet that the Com­
monwealth Parliament. nnlikE' those of South Afriea 
and ~ew Zealand, ha~ hepll illyested with IpgislatiYE' 
jlowprs only in relation to a specified number of topics. 
The question eame before this Court in Jiainkn t'. 

Clt8torlian of EJ'p/'Opdatf?d PJ'O)Jcrt.ll, B-1 C.L.R. 297, 
:n .\'L.R. 1. 'l'he1'e it wal< Dr~ned that !'ec. 122 of the 
Commoll\Yl'alth (Jonstitntion gn \'1' tlw Commonwealth 
Parliament the neeel'snry Jp~al authority. 'l'hat see­
tiol1 l'eads-" The Parliament ma~' make laws for the 
.. ~oyernlll('nt of DIlY territory surrendered by an~' 

.• State to and aeeepted hy the Commonwealth, or of 
"any t erl'itory plaeed by the Queen under the 
.' authority of and accepted by the Commonwealth or 
'. otherwise ll('quired by the CommonWealth and may 
"allow the representation of "nch territory in either 
" House of Parliament to the extent and on the terms 
.• which it thinks fit." 

But, unfortunately for this argnment, the Mandated 
Tprritory was never "placed by the King under the 
•. authority of and aceepted h;v the Commonwealth." 
The doeuments, in the case of the Commonwealth, 
negative any sueh action on the part of His Majesty 
or of the Commonwealth. The sources to whieh alon~ 
the exereise of Commonwealth control must be re­
ferred are reeited both in the" New Guinea Act 1920 " 
and in the mandatp it"elf. They consist of-Cl) 
Germany's renuneiation of all her rights in favour of 
the Principal Allied and Assoeiatcd Powers; (2) the 
agreement of the Prineipal Allied and Assoeiated 
Powprs that the Commonwealth of Australia should 
be the Mandatory; un thp issue under Artiele 22 
of the mandate for the eont1'ol of the territory; and 
(4) the aeceptance of such mandate by the Common-
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wealth. These sources completely e~clude any "plac­
"ing by the King" of New Guinea nnnel' Common­
wealth authority. And there fire no otlwr sourf'l's. 

Nor is it possible to l'l'gal'd the mandatl't! area :\~ 

eyer having heen "a('quirp(l" h~' the Commonwealth. 
TIl(~ area is not. in law 01' in f:lI't. so •• acquired." ::-10 

legal title has been vested ill the Commonwealth. 
Legislative and adminh.;trative jurisdictioll and their 
exercise are quite consi"tent with absence of dominion 
or titlt'. The ~landated Territol'~' is )lot part of. out 
outside, His Majesty's Dominions. Yery strong, if not 
conclusive, evidence of that fact is t'umi"h('([ hy two 
Imperial Orders in Council-Xo. 648 of 1!l:~:1 Hnd No. 
10~0 of U)2S. Tlle first was nUHl<' un<ll'r >,(,('. 737 of 
the "Merchant Shipping .\C't 18!)4.'· tll(' se('olJ{1 under 
sec. 30 of the "Fugitive Offendcl's Aet lS81.'· Each 
not only recites, hut is ()xpressl~' ha:.;e(l uvon the 
position that, in law aJl(1 in fact. th(' :\Jandated 
Territory of New Guinea is a plaet' .. outside" or 
"out of" His Majesty',; Dominions. 

Further, sec. 122 not only looks to the" acquisition" 
of territorr, but to the llossibilit~· of the representa­
tion of eVE'ry Ruch telTitorr in the Commonwealth 
Parliament itself. 'rllP proceHs envisaged is one of a 
gradual approach of the acquired territory towards in­
clusion within the exi~ting organisation of the Com­
monwealth. In th(' Mandated Tcrriton' the proeess 
envisaged by Article 22 if' exactl~' the reverse. It 
is to be controlled aK if it were, (,Olltl':U'~' to the 
fact, an integral portion of the Commonwealth: but 
itH development is to be not towards, but away from, 
absorption by HIP Commonwealth. "It is never," as 
Corbett says, "to he lu('or}Jnrated in the territory of 
"the Mandatory," nnll'''''. of eourse, by further inter­
national action-(1924) British Year Book Inter-
1/ntionaZ Law, p. 135. 

It i.s improbable that see. 122 \\'ou1<1 ever have been 
regarded as relevant hut for the fa et that the word 
" t!'rritory" is used in tha t ~e('tioJl find in the mall­
eIa te alik!'. This is, of ('ourse. ll1erelr a coineidence. 
due to the fact that Article 22 itself speaks of 
"territories," and deserib!'" the C class of mandate;.: 
in a clause commencing-" ,}'h('r(' are territorie~, sueh 
"as South-"West Africa awl (·prtain of the South 
"Pacific Islands." 

In Jfainlw's Cnsc Isaac;;;. J., said-" The acceptanec 
" of the mandate by His ;\Iajesty is authorised b.v the 
.. Imperial Act 9 and 10 (;porge V" e. 3:{ 0118t .lnl~·. 

" 1919). called the Treaty of Peace Act 1919." It 
may be mentioned that the bearing of the .. Treat~' 
of Peace Act 1919." an Imperial Act. was not fullr 
debated in ]Jfainka's C(I.~c. The Act [lUthorised mpa­
sures for the carrying out by His Majesty of the terJll~ 
of the Treaty of Versailles. hut in the Treaty then' 
was no aSSignment of any mandate. It certainly may 
be stated (1) that the 191fJ Act di(l not of itl'lelf 
authorise the exercise of legislath'c authority by a 
DomInion in respect of a territory committed to its 
care bya mandate issued and defined by the Council 

of the League of Nations; (2) that no action was 
taken under the 1919 Act in relation to New Guinea; 
and (3) that the legal fonndation of the Common­
wealth authority in New Gninea eanJ10t be discovered 
in the 1919 Act. 

Reference has been made to the decisions of the 
highest Courts in New Zealand, South Africa and 
Australia as to the legal hasis of the control exer­
cise{! by those thrpe Dominions oyer the mandated 
tpITitol'ie" f'ommitted to their respective charges. In 
Xew Zealand the only hasis relied on was the 
.. For!'ign .Jurisdiction Act lS90," an Order in Council 
ther!'llnder gidn,~ power>; to the Parliament of New 
Zealand, alJ(l t'xercise of such powen; by further 
<lelegation to an Administrator and Legislative 
Counc·il. Thl:-; elaborate chain of authority seems to 
possess one. perhaps two, weak links. It was 
thought that the general eonstitutional power of the 
New Zpaland Parliament was insufficient for the 
purpose, because authority had to lle exerted extra­
territorially. The point as to extra-territoriality was 
not adverted to in the South Africa case R. v. Chris­
firln. (1924) S.Af. L.R. 10]: nor in Jfainka's Case. 
In the former it was held that the Government of 
South-We>;t Africa possesses" llwjestas operating in­
" ternally" sufficient to found a charge of high 
treason. In the latter it was held that an appeal 
could be brought to the High Cou'rt from a local 
Court in the Mandated Territory. In the former 
reliance was pla<:'ed upon the terms of the mandate, 
and the position of South Africa as a member of the 
Lmgut' of Nations, de Villiers, .l.A., stating that­
.• For the purpose of the mandate a Mandatory is 
"considered to be on a footing of equality with all 
"other members of the League, and is not itself sub-
0> ject in any respect to altr other member. The 
" mauflate is a trust which is delegated to one of the 
•. memb!'rs of the League to be exercised by such 
"memb!'l' personally in the spirit of the Treaty, with 
"morp especial reference to the well-being of the in­
" digenolls populations, and under the safeguards pro­
.• "ided by the Treaty and the tcrms of the mandate "­
pp. 119-20. And concluding therefrom that "the 
"Union Government, as Mandatory of South-West 
" .Urica. is not in any respect subject to the Imperial 
" Parliament "-p. 120. In Australia this general 
r[nestion was not discussed. but apparently the (Im­
perial) "Treat~· of Peace Act 1919" was considered 
to havc a hearing upon th!' question. 

In the case of the Commonwealth of Australia and 
the Mandated area of New Guinea, I have come to 
the conclusion that the legal position is as follows:­
(1) The King'~ Executive Government of the Com­
monwealth was possessed of sufficient authority (a) 
to become a party to the Treaty of Versailles and to 
the Covenant of the League of Nations; and (b) as 
It mpmber of the League, to accept the position of 
Mandatory. with all its iueinental rights and obliga­
tions. (2) The Commonwealth Parliament, having 
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full power to legislate with respect to "external 
"affairs "-sec. 51 (XxIX.)-was thereb~' vested with 
authority to pass th(> "Xew ({uinea Act 1920," as a 
law for the fulfilment i)f the dutil';; imposed 11110n. 
and the exercise of the right" of administration C'Om­
mitted to. th(' Commonwealth a~ i\landatory Power. 
(3) Although the" New Guinea Act" and Ordinances 
made thereunder necessarily operate outside the area 
of the Commonwealth or any of its territories pro­
perly so-called, such extra-territorial operation does 
not invalidate the "New ({uinea Act," which is a 
valid law for the peac(>, order and good government 
of the Commonwealth with respect to "external 
" affairs." 

If this reasoning is coned in relation to the Com­
monwealth Parliament. it would seem to be applicable 
to the case of New Zealand. In the former case the 
Parliament has authority over the peace. order and 
good government "of the Commonwealth with respect 
"to ' external affairs ' "-sec. 51 (XXIX.); in the latter 
case oyer the peace. order and good gm'ernment of 
New Zealand, without restriction of subject-matter. It 
has been noticed that, in the decision in Ghristian'.~ 

Case, the supposed extra-territorial limitation upon 
a Dominion's competence was not mentioned. There, 
too, the same reasoning could be applied. Each of the 
three propositions stated I shall endeavour to suh­
stantiate. 

1. Executivc Power Of the Common'lt:calth.-'Ye here 
pass into the realm of the King's prerogative or com­
mon law powers. It is well established. of course, 
that capaCity to enter into agreements with foreign 
Powers pertains to the King's prerogative. Such 
capacity may lawfully he exercised by the King in 
relation to and acting upon his ExecutiYe within any 
of his 8elf-governing Dominions. It is the adapt­
ability of the common law (of which the prerogative 
of the Crown forms a part) to new circumstanees and 
('onditions which allowed the Royal prerogative to be 
exerf'ised so as to (([) enable the King to euter into 
binding arrangements with foreign Powers, in his 
capacity as head of. and ,vith respect solely to, an~' 

one or more of the self-governing Dominions; and 
(b) authorise the King in right of and as represent­
ing such Dominion to accept a mandate. As part of 
the common law the Royal prerogative has what 
Parke, B., descrihed as "the incalculable advantage 
" of being capable of application to new comhinations 
"of circumstances perpetually occurring." 

It is now indisputable that a self-governing 
Dominion's special constitutional relationship with 
Great Britain does not preclude it from having and 
exercising direct relations with foreign Powers. The 
two questions are necessarily related. If the 
Dominions. were, by the relevant rules of the municipal 
law of the British Empire, prevented from being 
subject to any duties or entitled to any rights in 
internatIonal law, the first question would never arise. 
On the other hand, a refusal by foreign States to 

recognise any separate personality in a Dominion 
wouhl leave them quite outside the family of nations, 
ilow(>\'pl' willing Great Britain herself might be to 
tlwir \leing accorded international statu,,;. 

Xpithcl' of these two possibilities has ilappened. 
Owing partly to the Dominions' enormous loss of life 
ana wealth during the Great War, but also to the 
imdstencl' and persistence of three statesmen, Hughes, 
SmutI' and Borden, they were ac('orded recognition 
at tlll' 1'('aee Conference of 1!)19. and their representa­
tiYes became signatories to the 'l'reaty of Versailles, 
('acll self-governing Dominion hecoming an original 
memhpl' of the new famil)- of nations con,;tituted by 
th(> Covenant. and took appropriate local action in 
ratification of the Treaty. I do not propose to revive 
the eontroYe1'l';Y as to the preeise meaning to be 
ascrihed to the method of signing adopted in 1919. 
where, according to Sir Robert Bonlen, the Dominions 
I'njoyed the "doubtful advantage of a double sig­
"nature "-quoted by Professor ~oel Baker, p. 73. 
It iR fully and convincingly discussed. hoth historically 
and criticall~·. hy Professor Baker in his work on the 
.Tudieial Statll.~ of the Dominions in International LaiC. 
The :,;ubsequ<'nt active participation of the Dominions 
in tile work of the League as co-equal members thereof 
Rhows thl' general soundness of Baker's critical 
analysi,;. '1'he capacity of the Dominions for separate 
intel'lla tional personality has heen iUustra ted by their 
activity in international delib('rations. History has 
resolved whatever doubt arose hecause of the form 
of the original signatures to the 'freaty of Versailles. 
In particular, a close perusal or' the proceedings of 
the Permanent Mandates Commission pro,es to demon­
~tration that the League (including ({reat Britain) 
regard" Australia, South A.frica and New Zealand as 
directly responsible to it for their proper administra­
tion. As Xoel Baker says-" The direct and separate 
., responsihility of the Dominion Mandatory Powers 
.. towards the League is examplified in every phase 
.; of tiw working of the Mandates system. The 
"Dominions, naturally, control their mandated areas 
"without any interference or control by the British 
.; GoYernment; they make their annual reports on 
"their administration direct to the League without 
" previous consultation with the British Colonial 
" Office; they appoint their own Dominion delegates 
.. to explain, defend and amplify their reports before 
"the Permanent Mandates Commission; their As­
"semhly delegations defend their actions as Manda­
"tories when the Assembl~- discuss their Reports "­
p. 107. 

This international position of the Dominions has 
only gradually been recognised by international jurists. 
Pearce Higgins says-" That the self· governing 
., Dominions have acquired something of an inter­
"national pen;onality by reason of their membership 
"of the League of Nations seems clear, but how 
"much is not so evident. They are treated as 
"independent in their relations to the business of the 
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"League, but for other purposes they would appear 
"only to have made good a claim to be ronsnlted as 
•. regards matters of special import to itself. He­
., presentatives from the Dominions were not speciall~' 
"summoned to the Washington Conferen('e in 1!l~I-~:2 

"by the United States. hut tll!' British Delegation 
"contained representatives of several of them. Even 
" should one or more of tllPm he represented by diplo­
.. matic agents appointecl b~' the King to foreign 
"Powers this would not necessarily iu(1i('ate rompl!'te 
"independence. for many of the German States re­
"tained the right of representation ll11clt'r the Im­
"pcrial Constitution of 1871. The inclui'ioll of repre­
"sentatives of the Dominions llmongRt lIIP (1elegates 
"of the British Empire at an intel'llationa I C'ollferencc 
" enables each of the Dominions to give 11(1vi('e l'egarcl­
"ing its own peculiar questions, and the authority of 
"each of such delegate" is limited to the Dominion he 
"represents, whereas the delegates appointed for 
"Great Britain have plenan' pmyprs to act for the 
.. whole of the Empire. Foreign Po\1'er" dealing with 
"such a delegation realise if one Dominion fails to 
"sign a Treaty it woulcl not operate so far as that 
" Dominion is concerned. Imt the 'l'reaty when ratified 
"by the King would br' effeetin, as rcgards the rest 
,. of the Empire "-Hall'~ Intrrnational LeoI' (8th ed.) 
1924. . 

So, too, Professor Keith. Whratol1 (Hl2!l ell.), 
says-" Thus in the Lrague of Nations the Dominions 
.. have an international personality, and f!,.ll' League 
., purposes cannot be denied the eharacter of States. 
"In their actions the Governments proceed without 
,. control by the United Kingdom, and if they eonsult 
"with the Britsh Governmenj: it is merely as equals; 
., notoriously they have on i>everal occasions of no 
"small importance taken an attitude contrary to the 
"British 1'iew, and Canada in special has struggled 
"energetically for the reduction of her obligations 
"under Article 10 of the Covenant of the League, 
"and has succeeded in securing an interpretation 
" which, if not binding, is yet sufficiently authoritath'e 
" for all purposes. Further the election of Canada to 
"be a member of the Couneil of the League in 1927 
.. has emphasised the independent position of thc 
" Dominions "-PP. 130-1. 

Indeed, as appears from Noel Bakpr's further 
discussion-ef. pp. 127-S-with respect to all matters 
affecting the execution of the Covenant of the Leagne 
of Nations, the internal "capacity" or "status" or 
" personality" of the Dominion members of the 
League is clearly established. and now is seldom 
disputed even by those who havp minimised, partly 
because they have deprpcated, the position of the 
Dominions as nations of the world. 

It was suggested by Professor H. ,'t. Smith- (1930) 
Briti8h Yea.,' Book International Law, pp. 251-7-alH[ 
by Professor Keith-Wheaton International Law 1929, 
p.xYi.-that the equality of status asserted in the 
1926 declar!ltion as to the status of the Dominions 

was difficult, perhaps impossible, to, reconcile with 
the dissimilarity of intprnational functions actually 
performed by Great Rritain and the self-governing 
Dominions. \1'hich dissimilarity is also sufficiently 
(lescrihed in the Balfonr l{pport. In 1928 Keith re­
garded the 19:2(; Heport as "sentimental rather than 
., SUbstantive "-ReslJon8ible OIJ'!:ermnent, (1928) p. 
xviii. 

However that may ]le. tile Imperial Conferences 
of 1!l2() and 1930, and tllP passing of the Statute of 
Westminster seem to ha \'e justified the general thesis 
of Xoel RakeI' as again><t that of his quondam critics. 
The latter would not diRHent from the proposition that 
the international eapacity of the Commonwealth of 
Australia to enter into nwmbership of the League, 
and to aceept and perform the New Guinea mandate, 
eannot be denied. However further the powers of the 
great Dominions may he extended, or be capable of 
('xtending. it is ulllleee":Rfln' to diseuss. 

~. Legislrtfi'vc Powcr Ovcr "E,l'ternal Affairs."-It 
lUay be pointed out that in the Radio Oonvention 
Oase, Lord Dunedin, for the Privy Council, said­
"Canada as a Dominion i~ one of the signatories of 
"the Com'ention. In a question with foreign Powers 
,. the persons who might infringe some of the stipula­
" tions in the Convention would not be the Dominion 
"of Canada as a whole, but be individual persons 
"residing in Canada. These persons must, so to 
"speak, he kept in order by legislation, and the only 
"legislation that can deal with them all at once is 
"Dominion legislation. This idea of Canada as a 
" whole being bound by a (Jonvention equivalent to a 
"'l'reaty with foreign Powers was quite unthought of 
"in 1867. It is the outcome of the gradual develop­
"ment of the position of Canada vis-a-vis to the 
., mother country, Great Britain, which is found in 
"these later days expressed in the Statute of 'Vest­
"minister. It is not, therefore, to be expected that 
" sueh a matter should be dealt with in explidt words, 
"in either secs. 91 or 92. The only class of Treaty 
"which would bind Canada was thought of as a 
., Treaty with Great Britain, and that was provided 
"for by see. 132. Being, therefore, not mentioned 
., explicitly in secs. 91 or 92. such legislation falls 
"within the general words a t the opening of sec. 91, 
"whieh assigned to the Go1'ernment of the Dominion 
"the power to make laws 'for the peace, order and 
'" good government of Canada, in relation to all 
" • matters not coming within the classes of subjects 
" , by this Act assigned cxclm~ively to the Legislatures 
,., of the Provinces' "-(193~) A.C. 304 at 312. 

The reasoning of the Privy Council in the Radio 
0(18(' has been subjected to certain criticism in Canada, 
upon the ground that, in the" British North America 
Act "-" Section 92 of it assigns to the Provinces 
"exclusive jurisdiction oyer certain subjects. No­
"where is there given to the Dominion Government 
.. authority to trench upon Provincial jurisdiction. 
" Nobody imagined that the Dominion Goyernment had 
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.. any such authority. But the Judicial Comlllitt-ee 
"has held that IIY agreeillg with a foreign 8tate that 
"the Dominion Parliament will trench, thc tl'enehing 
"can be done. It is right to add that complicity ill 
"that respect cannot b(' charged against either thp 
"Dominion GovernmPllt or the lawyers cngaged in 
.• the case. Neither in thp fnctum of the Govel'll­
•. mellt in the Supreme Court. nor in its (,a~e in tlH' 
"Privy Council, nor. as I Hill informed in the oral 
.• pleading", was thp twist Vl'esented 011 llehalf of 
"Canalla. No Canallian lawyer could haH~ thought 
•. of it "-J. S. Ewart, Oanadian Bar Review 1932, pp. 
301-2. 

The power of the Commollwealth Parliament to 
pass the "New Guinea Act" for the government of 
the ~fandated Territory is not comvlicated by the 
element which led to the (lisputl' \IPtwel'1l tIll' 
Dominioll and Provincial Legislatures in the Ha(lio 
OonventioH Oase. There the legislation of tIle 
Dominion Parliament was a ttacked as trencl!ing upon 
the exclusive area of provincial authority, ,;0 that a 
contest between Dominion Hnd Province h:1<1 to be 
resolved. In the case of the i\Iau(lated Territory of 
::'ew Guinea no contest of Commonwpaltl,. and State 
'Inter se does or can arise. l';wart's criticism ctln 
therefore have 110 application at all to the case of 
Xew Guinea, because neither the" Xe,Y Guinea Act" 
nor the Ordinances thereunder made operate outside 
Xew Guinea itself, and the State" are in 110 wny 
cOlleernell or affected. 

'rIle real question is whether the legblath-e vowel' 
exercised by the Commonwealth Parliament in the 
"New Guinea Act" is one truly in respect of 
"external affairs" under sec. 51 (XXIX.) of the Con­
stitution. The answer is Yes. The legislation per­
tains to external affairs, amI in lto WHJ' to mattl'rs 
occurring within the Commonwealth. It is legislation 
directed solely towards performing Au~tralia's obliga­
tions to the other nI-embers of the League of XatiollH. 
Powers of administration anll government are assumed 
solely towarlls tha t end, and O\-er ma ttcrs and things 
without the area of the Commollwealtll and its 
territories. 

In the year 1906, Bartoll, J., pointed out that-" It 
" is not necessary to decide now whether the exterual 
"affairs power of the Commonwealth Parliament 
"ullder sec. 1)1 of the Constitution would con~r legi:-;­
"lation avplying to such circulllstances. It i;; 
"probable that the powpr iucludes the VOWCl' to 
"legislate as to the obsernlllce of Treaties lletwl'PII 
;, Great Britain and foreign nations "-JJcKcl'uiv '1'. 

JJeagher, (1906) 4 C.L.n. 26;) at p. 28(;. Referring 
to this legislativc power ill the year 1899, Lefroy said 
-" It will look a" though the Imperial Parlia-
.. ment intended to divest itself of its auth-
.. ority oyer the external affairs of Australia, and to 
.• commit them to the Commonwealth Parliament; and 
.. the Imperial Parliament has never yet repealed an 
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,; Act conferring constitutional powers on a cOlony"-
15 Law Quarterl!! Rcriclc, 291. ;. The power to legis­
"late upon external affair~:' Jethro Brown wrote in 
1900, "is a new departure of doubtful significance. 
"The bill appears to aim at [lroviding a general 
"power which will appl~' to future emergen­
"cies "-16 Law Quarterly Rcrieu:, p. 26. "The 
"power to legislate on • external affairs,''' commented 
Harrison l\foore in the same year, "is a more direct 
"one, especially as the number of • external' matters 
"oyer which control is desired are enumerated, e.g., 
"immigration of aliens, naturalisation, the influx of 
"criminals, &c "-16 Law (Jlwrterly Review, 39. 

In Roche v. Kronhcimcl', 2H C.T~.n. 329, 27 A.L.R. 
2[i4, thi" Court held that the ., 'l'reaty of Peace Act 
1!11!)," which emvowere<l the Goyernor-General to carry 
out and giYl' effed to tlw eeollomic clauses of the 
Treaty, Was it valid exen,il<e of tIle ))owers of the Par­
liamcnt of the Commonwealth. III the course of his 
judgment Iliggills, .T., J'iaid-" It i" difficult to say what 
.• limit" (if any) can he plaeed Oil the power to legislatc 
" as to extrrnal affairs. There HrI' none expressed. ~o 
"doubt COlU[llication may arise should the Common­
d wealth Parliament exercise tile I10wer in such a 
;. way as to produce a conflict between the relatiolls 
.. of the Commonwealth with foreigll Uovernments and 
" the relations of the British Goverlllnent with foreign 
.. GOVl'l'Ilments. It ma~' be tha t the British Parlia­
., ment llrefpl'I'ell to take 8uch a ri,,1;: rath{'r than cur­
" tail the Helf-goyerning vowel'" of the Commonwealth; 
" trusting, with a well-founded confidence in the desire 
"of the .\nstralian to aet ill eo-operation with the 
.. British veov1e in regnnl to foreig1l Govprnment,; "­
pp. :\38-9. 

In the V ictorialf Steredorilly (/ w/ (fenera~ Contract­
iug Go. Pt!!. Ltd. and JleaT':cl! '1'. /)igllctn, 46 C.L.R. 7;3 
at p. 122, I had occasion to discusH Rocllcr. K-rOtl­
hcimcr (8up-ra) as follO\ys :-" HaYing rpgard to the 
,. peculiar prerogative rights of the Crown in respect 
"to the dpclaration of war ami the making of peace, 
,. the special relationship of thE' Executive Govern­
.. lIlpnt of the Commonwealth to the Treaty of Peace 
"it~elf, th" difficulty of the subject of • external 
" ; affairs' being dealt with by an authority other than 
"the ]<]xecutive, the plenary nature of the dpfence 
,. power in time of war, including the time of terminat­
•. ing the war, the complexity of the arrangements re­
•. (}uired fo], the purpose of ('Hl'l'ying out the economic 
.; provisions of the 'freaty, and the necessity of a con­
"tillUOUS pxereise of authority to change the terms 
,; of such arrangements from timE) to time, the 'l'reaty 
.• of Peace Act was also fI law with rel"pect to naval 
"and military defence and with respect to external 
"affairs "-(1932) A.L.It 22 at p. 40. 

I t is intere;,:ting to observe that, in .\.nstralia, sec . 
1)1 (XXIX.) -the external affairs power-has been rp­
gardE'd as having a scope and purpose at least as far­
reaching as that of sec. 132 of the "British North 
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Anierita .\.ct." l'hus on the 3rdJanuary, 1908, the 
~ecretary of ~tate for the Colonies, in a ue:-;lmtell to 
the l;overllor-General of the Commonwealth, stateLl­
.. His ;)Iajesty's Government are pledge<l to the view 
.. that, :-;0 far as the relations of .\.ustralia with 
.. foreign nations are l'onl'erned, the t;overlllllellt of 
.. the COllllllollwealth alone call speak, ami that for 
., everything affecting external eommunities thp 
.. Uoyernment of the Commonwealth alOlJe are res/JoJ\­
.. ~ible to the Crown. It follows from this that ad­
. , herenl'e to 110 Treat.r or Convention with a foreigll 
.. Power. whatever its subject-matter, ca 11 he notifietl 
.. for which the Commonwealth has not mlule it,:ell' 
.. responsible; in other words, which is not made 011 

.. behalf of the Commonwealth" - UOIMlwlllrcalth 
PUJlel'.~, C1184G. 

The same COmllllll1icntion vroceelietl - .. III HI(' 
.. absence of any authoritative intervretntion of the 
.. vrovi~ions of sec. [i1 (XXIX.) of the Constitution. it 
.. i~ not for IIis ;)Iajesty's Government to say whether 
.. tlle~' l'Oufer on the Commonwealth Parliament the 
.. power,,; eXlll'essly conferred on the Canadian I'arlia­
., ment by the British North Ameril'a "\d. In matter~ 
.. in which your Ministers do not consiuer it llecessary 
.. or desirable to consult the ~tate UOYl~rlllne\]b a,; 
"being of ]'ederal concern, the Canudian rule mu~t 
.. be allPlied to Australia "-ibid. The official Com­
monwealth eomnlUnication. dated (lth February, W09, 
stated, iute)' u/ia-" I may add for the infol'matioll 
.. of the ~eeretary of State that the law adviser;; of 
.. the Government have expressed the view that, under 
.. :sec. 51 (XXIX.) of the Constitution, the Common­
;. wealth Parliament has power to make such legislll­
;. tive provision as is necessary to secure the fulfil­
•. meut of Treaty obligations, and that accordingl~' 
.• the powerH of the Commonwealth Parliament an' 
":substantially identical with those of Callatla "­
ibid. 

:1. H.ctra-territorial Operation of Legi81atiolt.-With 
referenee to this question, it has reeently been pointed 
out by Lord llacmillan, in the important case of Croft 
t·. Dunphy, (1933) A.C. 156, that the Dominion of 
Canada has jurisdiction, quite apart from thc Htatutc 
of 'Vestminster, to make its laws operate outside 
Canada, as far as such operation is necessarily in­
volved in the power to make laws over :llIy given 
subject-matter. He said-" But while the Imperial 
.. Parliament may be conceued to possess such powers 
.. of legislation under international law and usage, the 
.. respondent contends that the Parliampnt or Canada 
.. has no such vowel'". It is not contested that under 
.. the British North America Act the Dominion Legill­
.• lature has full powers to enaet Customs laws for 
" Canada, but it is maintained that it is debarred from 
.. introtlucing into such legi:;lation any provisions 
.. designetl to operate beyond its shores, or at any 
"rate beyond a marine league from the coast. In 
.. their Lor\lships' opinion the Parliament of Canada 

.• is not under any such disability. Otice it is found 

.. that a particular topic of legislation is among those 

.. upon which the Dominion Parliament may com­

.. petently legislate as being for the peace, order a)1d 

.. good government of Canatlu, or as being one of the 

.. specified subjects enumerated in sec. 91 of the British 

., Xorth America Act, their Lordships see no reason 
"to restrict the permitted scope of such legislation 
.. by any other consideration than is applicable to 
.. the legislation of a fully sovereign State "-p. 163 . 
I have elabora ted an analysis of this question ill my 
recent judgment in the ease of The Trustee8 Executors 
/lull .tgenclJ Company and !lnothcr v. 'l'he Commis­
slunel' uf Taxation . 

As it is abundantly clear that the "New Uuineu 
.\ct" is a law with respect to "external affairs," and 
ill lilw case a "fully sovereign State." to use Lord 
Macmillan's phrase, would ohviously he regarded as 
entitled to enact it, the Commonwealth Parliament 
is elltitleu to do so. At page 1f34 ill Lord Macmillan's 
judgment, it was suggested, as a possibility only, 
that, if a Dominion enactlllent were shown to be 
.. contrary to the principles of international law," 
that fact might destroy its validity. In the present 
case, so far from the" New Uuinea Act .. constituting 
a breach of such prindples, it embodies a direct 
(>xecution of the principles anti pledges which, by 
international law, are binding upon the King's Execu­
tive Government of the Commonwealth. I therefore 
conclude that the principle of Cruft v. Dunphy applies, 
and the fact of the extra-territorial operation of the 
Commonwealth's Laws anti Ordinances in relation to 
New Guinea does not affect their validity. 

The conclusions to be dra wu from this examination 
of the relation between the Commollwealth and the 
manduted area are as follow:-

(1) 'l'hat the lawful source of the CommoInvealth's 
government of the Mandated 'l'erritory of New 
Guinea is not to be found in sec. 122 of the Con­
stitution. 

(2) That the Commonwealth's de f(tutu government 
of the territory has its luwful source in (a) legisla­
tion under sec. 51 (XXIX.) of the Commonwealth Con­
stitution, following upon (b) the Commonwealth's 
International right and duty to administer ::S-ew 
Guinea according to the terms of the mandate. 

(3) That such area is not one of the territories re­
ferretl to in sec. 122 . 

( 4) But it is, none the less, a tPlTitory 1 a \\'full~· 
"under the control of the Commonwealth." 

I am therefore of opinion that tlll'l'P is no rea~oll 

for saying that the Mandated Territory is not olle of 
the "territories under the control of tlw C'ommoll­
,. wealth" within the llIeallillg of ~ee. (JOll (1) (/1) 

of the" Commonwealth Bank Act 1920." It i~ true 
that, upon this view, the Act applied to the area on 
14th December, 1920, three days before the mandate 
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issued from Geneva, But the Act previousl~' ill force, 
the" Australian Notes Act 1910-1914," had made Au~­
traliall notes a legal tender" throughout all tel'ritori('~ 
.. under the control of the Commonwealth "-SCl'. 6 
(1) (b). 1!"rom 1914 until the issue of the manda tt" 
that is, during the period of military occupation and 
administration of ex-German XI'''' Guinea, the' Com­
monwealth authorities were always in dc facto eontroL 
And in particular refel'enl'e to the curreIley of Au~­
tralian notes it appears- (1) On 14th April, 1916, 
Colonel Pethebridge, the tllen Adminh;trator, i~~ued a 
Pl'ocIama tion, establishing a lJl'anch of the Commoll­
wealth Bank of Australia, and prohilJiting as frolll 
}lay, 1910, any otller bank from carrying on lJUsinel''' 
within German New Guinea, (2) On 11tll :\larch. 
1916, the Administl'a tor had issued the "Currency 
.. and Coinage Proclamation 1916," which provided 
(a) that GernulIl notes and coinage should not lJe 
imported, but that existing German ~ilver coinage 
might be used until peace was declal'ed; (b) that 
German notes or other paper moner sllould, from 
30th June, 191f), not be usetl; (c) that sucll notes 
might, before 30th June, be sUl'l'endered to the 
'l'reasury in exchange for •. bank notes of the Common­
.. wealth of Australia" at a specified rate of exchange, 
(3) On Sth May a further .• Currency Coinage 1'1'0-

" cIamation" was issued, which provided, inter alia, 
that all delJts due to and lJy persolls, firms and tom­
panies should lJe paid "either in silver marks 
"or in notes of the CommoIlwealth of Australia 01' 

"English or Australian coinage," at rates of exchange 
in the Proclamation specified .. 

These Proclamations were included amongst those 
validated and kept in force by sec, 6 of the" Imperial 
Indemnity Act 1920" (10 and 11 Geo. y" e. 4S), see. 
f), referred to in Mainka 'L'. 'I'he Custodian vf }J;rliro­
priated Pl'operty, 297 at p. ;::02: ami }I.ustralian notes 
were in fact treated as good It'gal tender until the 
military occupation was replaced by civil Govern­
ment under the" New Guinea Act." 

In these l'ircumstances it is difficult to resist the 
inference that the omission to make Commonwealth 
notes legal tender by express Ordinance under the 
"New Guinea Act" was hecause such provision was 
considered as already in lawful operation within the 
mandated area. And my opinion is that, at the latest, 
upon the commencement of civil administration under 
the mandate, the area came to answer the description 
contained in sec, 60R (1) (b) of the" Commonwealth 
Bank Act 1920." 

The only remaining point is whether, by sel:. 1::: of 
the "New Guinea Act," the "Commonwealth Bank 
Act" is an Act prevented from extending to the Man­
dated Territory. 

I regard the provisions of sec, 13 as very important. 
It is a clear recognition of the Commonwealth's speCial 
international duties in relation to the territory and 

it'> inhabitant:;. In the circumstances of the present 
case it is unnecessary to determine whether the words 
of sec. 13 would bc satisfied bJ' Acts passed by the 
Commonw·ealth Parliament after the coming into force 
of the" New Guinea Act," and merely containing a 
general description to which the mandated area and 
tne territories propel' might all answer. For the 
.. Commonwealth Bank Act" was pas~ell, and com­
menced, prior to the coming into force of the .• New 
Guinea Act." 'Vhell the mandate issued, 01' at all 
events, on l:lth May, 19:!1, when civil Government 
was established under its terms and those of the 
.. New Guinea Act" itself, the territory came within 
the scope and intcndl1lent of sec. UOH (1) (b) of the 
l1ommonwealth Act. llere, I think, the position as 
to sec. 13 is reasonu lJly clear. Bection 13 is dealing 
with all Acts of Parlltll1ll'llt, pa~t as well as future. 
The general rule is that none of them are to be ill 
fOITe in the TerritolT. Bur, so far as concerns Acts 
to come into force within the Commonwealtll Ht some 
future time, they luay lJe .. expressed to extend 
.' thereto," or .. applied by OrdinHUl'l'," ::;0 far as con­
cerus Act:; already in force within the Commonwealth 
itself, they l'an hardly be .. expressed to extend 
.. thereto;' lJut they may be .. aPPlied lJy Ordinance." 
But the whole of sec, W is l11'eCletled by the words 
.. except a» provided in , ' . allY .\cr:' It seems to 
me that such an exception from the gelJeral rule and 
the special requirement is contained ill the .. Common­
wealth Bank Act," whieh, of its own force, operated 
\\'ithin every place answering or coming to answer 
the description of a .. territory under the control of 
.. the Commonwealth," 

1 am therefore of opiuioll that ail three a:;;;umptiolls 
mentioned above are correct, and that by delivery of 
the 1)00 Australian notes the appellant fully lIischargeli 
his obligation to pay 900 Australian "£" to the res­
lJondent. Accordingly the appeal should lJe allowed, 

Appeal allotl'cd, with costl5. lJi8charge 80 

mueh of the vrder of the Central Court 
as direet8 that judg'llwlIt be elltercd /vr 

the plaintiff /or £:!23 and c08t8, and a8 

enters such a jUdglll.Cllt accordingly. 111 

lieu thereOf direct the entry 0/ judg­
ment jor the dej'eJl(/({ntupon the mOltey 

claim8 in the (bcU(iIl. llernit the cause 

to the Centl'a~ Court, tv enter the judg­

ment J"cquired b/l thili order in the 

appropriate form, and to make 8uch 
order in respect of the (,08ts of the 

a-ction as to it may appear jU8t. 

[Solicitors-For the appellant, l\lcMastel', Holland 

and Co. j for the respondent, Dalrymple and Blain.] 

G. E. S. 


