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JACKSON C.J. A

In December 1975# the appellant was tried by a jury in the

District Court at Perth on an "indictment charging that on 24th

August 1975, at Gidgieganiiup, he "drove a motor vehicle, namnely,

a Lancdrover utility, registered number 'SW 5244, in a manmer that

was, having regard to all the circumstances, dangerous to the public

or to any person whereby death was caused to one Clive Linton Thorp".

The offence charged was in contravention of S.'-59 sub-. '(1) of the

Road Traffic Act. He was convicted and sentenced to'12 months

imprisonment with a minimum term before parole of 3 months, and was

disqual ified from h~olding a driver's licen'ce for 3 years. He appeals

against his conviction upon'several grounds involving questions of

law relating to the admission or exclusion of evidence and 'to alleged

misdirection of the jury by the trial judge. He also appeals, by

leave, against the sentence imposed on him. It is convenient to

refer to the facts of the case before stating in full the grounds of

appeal.'

The charge against the appellant arose out of a motor~ vehicle

accident 'wich 'occurred on Bailup Road, Gidgiegannup,, at about

8.15 P.m. on ',-nday, 24th August '1975. It 'was a head-on collision

between two vehicles travelling in opposite directions, or1e being

a iaridver utility !driven by the appellan t, the other a Renault car

drivn b Yx Thrp. he ppelan was alone in his vehicle, but

Thorp had his wife with him, and she also was ki lled in the accident.

The appellant is a farmer, 53 years old. He was on his way home from

the Wundoie Golf Club, where he had spent the day, and had driven

acme 5 to 6 miles-when th e accident occurred. Mr. and Mrs. Thorp were

driving to their home at Wooroloo, having attended a ca- r club meeting

near Toodyay duiring the day. Their car was the first of a group of-

six cars in which car clu b members were travelling, all on their way

to Thorp's home. According to the -report of the trial judge .to .this

Court, "eacinthappened iwhtis miore or les a valley

between twhills." The "distance fr , crest to crest is about 400

yards (appellant'Is exam ination-in-chief,"tarsrp L p,. 1'3'Th

Renault hiad travelled down one slope, a medium downgrade, and was
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about to travel up the other elope w .hen .the collision occurred. -By

then the Landrover was near the foot of'the other slope.- a medium t

steep dcmngrade, -and had Just -passed through a 'bend in the road.

It was a lef t'hand bend for.the landrover.' The roadway has a"12 ft.

wide bitumeh -surface'and a '3j ft. wide gravel v~erge o n each -side of

the bitumen." There .is a culvert at or about the place where 'the

collision occurred%.

The oase for the Crown was that as the vehicles approached each

other, the Landrover moved or veered across the bitimen'to Its

incorrect side 'of 'the road 'and coidedM "rightfront to right front

with the -Ren~ault deespiie t'he, act thiAThorphA ijioved"'the _U_ ft hiand

wheels -Of 'is car onto the ,gravel -verge for somei diE~ance- be±6rb the

collision,, and by that time had got as far -off .the bitumen .anhe

could get. There was evidence to support this frdf 'the'Uriviers of

the two cars immediately behind the, Renault jand from, the tyre marks

observed at the scene afterwards and shown 'on a piai prepared by the

police.' The appellant'did not deny th at* the eollision occurred as

described by the prosecution. witnesses.' Ris.evidence was that he w-as

driving at a modeate speed and as. he came to the :bend inthii road

he kept clear of the left -hand edge of the bitumen because It was

corrugated;, then he saw, three sets of headlights of 'oncoming

vehicles; which dazzled'him ,no that'le lost, his '*"iion .and couad not

see the edge of'the road anid did not noir -the podsition of his car on

the roadway Vhen',the collision -occurred. Aiedut~ndrltvl

minor-injuries.-

Evidence w~as given regarding-'the co~nsumpt ion of liquor during

the day by the appellant and by Thorp. The Iappellant 'had -played a

round of golf in the morning, finishing about' 12.1 5 p.m. "Then -he"

drank some beer, six or more 7 oz. 'glasses,, and had a barbecue'lunch.

During the IA ft Iernoonihe; wvorked for a'bout 3 hours,, until between 5.0
3. i ~ - f

and-5.30 p.m., odn' ' roo" -'of Ahe 'bbrb~mie area.' ewen then and

8.0 p-1m., when he left' 'or home, 'he drank more'beer, -0 ad a 'barbecue

tea, "and between 7.30 and '8.0 p.mn. k e helped tw~o otter men clean up

theibar, during whic-h time they drank a j oberbetween them.. A

police constable said that when taking'a statement from the appellant

after the accident ,hi s "br eath smelled of liquor and his speech

appeared slow and thick".

I
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Te was-less evidence about Thorp 's drinkizg After the car,,

club I.mee ting,they went -with .other members to a barbecue at_.a_-Toodyay

hotel., ,n~rriving some time af ter. 5. 0 p.m., and. leaving aLfter .7.0 pm.

During this time -Thorp -drank -some beer.,- Counsel -for the appellantL1

sougbt-to introduce evidence,,that .post-izortem: tests showed -a

percentage .of alcohol 4n -Thorplls blood-,and urine as 0.076 and 0.094

respectively. This. was .excluded.- by, the, learned .trial.. judge,

-Of the . even grounds. of. appeal , four, relate to the admission of

pyidence of drink taken .by the appellIant and the, tri al, judge'as

directions oxn that subject.:, They, are as follows -

-1 1.- The learned trial judge -erred -in law, in-.admitting -evidence
to 'the'effect -that the appelln ~ c6nsumed liquo drin

-. the dqy .and before.:the .accident in-which, the deceased-died
notwith~tanding thait such eviden Ce6

()'did'not show that the amount of liquor taken 'by 'the
. .,ppellant was such as would.,adversely, affect. him or
any driver.

(b) Di not shor "thiat he apela1 was adv ersely
2 -affectod: by 4any. iquor. that he-.ha4,consumed.

.2.;- 2he -learned - trial judge 4erred in, the ex-ercise of his
k~iscretion 'by -admitting evidence to the effect that the
_,,appellant -had c ansumed liquor during -the .day, and before .the
said-accidenit i~hereas ;the t riial 'Judge'should'have exercised
his discretion.2to exclude such evidence on the ground that.
its Prejudicial effect outw~eighed any probative value.

* 6. 'The learned trial judg e further'misdirected the jury in
uMImLing up by directing, -in.substance and effect, that.it,

was open for the jury- to conclude that as'a result of -the
-CCRn8uipption. of liquor the appellant Is faculties may not have..
bheen as'sharp 'as'and 'that his judgiint and skill might have

-. alen below that..of a ,comp!!tent -and experienced--driver..

-. 7. .The -learned trial judge.,further .misdireated the jury. in
sumriiig up by failing to direct *that the consumption of
liquor by the appellant was -on ly. relevant,. if at all, in
deciding whether it was dangerous for the aippelliint to drive
after having consumed suich ,licuor,- -

As to the first two grounds, counsel relied .on R. v. Icride,

(1962) 2 Q.B. 167, where it was held b~y the,Court of Criminal Appeal

that on a charge of:dangerous driving,. the.fact -that. the driver is

adversely-affecte4 -b liquor.4is, re .fareumatances, and -

accordingJly tliat evidence is admissibloc4f it tends to show that.,

the amount .of & drink -taken would- adversely affect a driver or in fact

adversely IAffected the defendanit;. - t. thereis a discretion in the

court to _,exclude. such .evidence if. its jprj uicial effect outweighed,

its p~robative.-value. That decision was .4pliod by Jhe Court of

Appeal in, R. v. Thorpe, (1972) 1 W.L.R._343, where it was. said that



with modern methods of testing the quantity-of alcohol-in a person'. 4
blood, 'it would. be vithin -the' pr!nciple of --McBridea I'case to admit

evidence-of a percentage of alocohb2. In the_ blbod'of- .0.08* or -more,.

which-is the prescribed_,limit ln England, aszit ia-.here, lbeyond which

it--is an: offence -to -drive. - vehicle. -The decisionl ixe~Bz'ide's are

was adopted and iapplied in1-this - tate. In -14962 -. _see& Niekisson ir. R,.

1963 W4.A.R.'114.- Section-59(1) of the Act imposes li.ability when

the death of another person Is cansed -by-,rivinga -vehicleIn ,a

dangerous manner, having regard to all. the circustances.: -McBride' s

case is authority for-holding that.-it in a circwnstalioe-k'elevant.-to

his manner of driving that'-the driver Is adverbely affected by: ;'.:

liquor.,. Furthermore it-may in many -cases supply aneplto -'

for. the jury to consider, why, the vehicle -was driven -In the manner

Vshown by'the evidence..-, Thus in -the present case, -the appellnts

explanation:- for the accident- ,.shown .by -other 'evidenice'-to hare bocurred

on his wrong'side of -the road.' was tthat -he "was d~ziled~- Jk the,-

approaching headlights., -uif; -there, were-.other. circumstanbes, which

might- explain this movement--of his -vehicle,-,the 3vrywas entitled'to.

know them.- Thus -%if:.he had been driving for -alo1ng' time tand was:.very

tired, or. if .,the vehicle-4 A steering mechanism, was, or suddenly became

defective, evidence-of such matters would -clearly 'be .admissible.

In the same manner, it was relevant to know -how he ,had spent -the day

.and whether he: was likely to be -affected -In -his ccztrol -of hie-,

vehicle either by the beer. he had drunk or -by.-tiredness following af>-L

day of golf -and manual work, -or a combination -of .both.. J

* : .,It was contended f or the appellant.that -the -evidence 4fel shot

of-shoving that he was adversely affected -by liquor, and should ,.-

therefore -have. been excluded.-. It.-Is true that -the:&e was nAo. w-eidixce

before the jury.of -the result of any test -of- -the-2peroentage ~

alcohol in his-blood.-- But-At was shown that he asdriniking- fairly

steadily -tr -about -24-- hours -bdf ore _he --left the- golf cltib, -and' the

evidence of his appearance after the accident was ecmosistent with his

having been, -in .some degreea, .-affeceted by drink.' :It'was for-the jury

to consider the weight and-value of .this -evidence, -'but In -my 4Dpinion

it -va~s quite -sufficient- to- satisfy the .test~ laid down 1A -McBride'*a

case tbat It. tended t6 show -that wthp" appelin'nt -was -affected.-



Accrdng3TvI -am:- opiintafi oou a reti

middirecti-on -;of -the: Jury -.in -relation to -the evidence -of -drink. -. .The

say so,, -with. clarity and precision. -HR commenced (transcript p. 266)

by stating -the basis -for the admission , -of -such evidence. He then

oatlined the evidence as t o how the -appellant spent the day, as part

of the %background to -the events leading up -to the accident. -,.lis

summary of th~is evidence was -,. very t-fair one. -., He.'=ade -the. c wiment

(p. 269) ~."You mighttAhIn--that at.the.:t~me -of the accident ihe was

not asg sharp as -he was in "the -;morning-, .that .:to same, extent -hi es

' of perception, -perhaps the.edge -of -his- reflexej3.or.perhaps..someo~f

the skill that normally he- tculd have 'had., in- driving.-had-been:.taken

away",. tThis -1_ U passage -to which 'exceptijm is -taken . 'is -Hcnourf,

proceeded -'A1of -that might go-. some., of. the W-my.Qt explainng how

his .vehicle -came to' be on the wrong side -of - the _-road - if:. An, fact you
find on the evidence that -that is~where!1i. ias at the relevant time"..

He then warnead the. Jury that they Vse not trying -the appe llant, on,.

a charge of -driving under the-influene of liquor.'. -

Read. in Its context, I _can find no .fault with -the 'c cmment made

Sby the tr'ial, judge about %wbich the- appellant complains. It does no

more than point to a possible Inference which the jury might draw

fromn the evidence.,- It oannot in any way be regarded as a miedirection,

The' seventh ground of appeal, asserts that the onlyv relevance of

evidence as to drink taken hy. the, appellant, tras' whether- it tended to

show -that it was dangerous for. lxi to drive. ztt all.?.-This appears to

be f cunded on a direction* givenn to a jury by. Buxt J. 2in -R. -v. Doyle,

1971 VLA.R. 110. Buit that w-as. a base of eriminal. negligence, where'

It was, In effect.- pat 'to thet j ury -that 'they might ccnclude that it

was-one aspect of negligence -for an. accused person to drive while

drunk. , This can have no application to. the present. case -in which the

appellaxnt'J manner of driig was the OSBeztial: mtter under

contaeraticn L'o haves g1ven-thW ~ireCtifM which thea apelant says

his .Honour -failed to give wbuld. in vy viev kave itself involved a

misdirection. If. it'were not .-sq_then a person. who" drove a vehicle I
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while under the influence Of .liqulor woUd -b~y --eas on of -that alone

be ibl-to..be, convicted of '4angeroua -driving.. -I do -not consi~er

that'this is a conclusion which s. 59(1) requires or permits. The

trial judge therefore did ..not ierr in not, giving the direction -sought.

Jythe third ground of "Appeal . -the appellant cl Aims that ;ths

trial' jiid6& erred In -law n not 'admitting'the ividence offered

regarding the re sults of -the post-mortem -teats ,of aulcohol .In 'Thorp' s

blood. - It was argued that-vhere a .collliiioccurs, between two'

vehicles, 'it is relevant -to consider how each vehicle'was being'

driven, and: bee to know-to-what extent, ~at -all, ieach'!driver was

affected Iby liquaor,..- I agree tbat thia-mhny_ trequently be trae, -but

it really .depen-as ion the- eircuitanceis. : Where -thererin--evidence to

siiggest -that moet only .the:Ariver eharged but ,also .-the, other driver

was blameworthy,' then the effect, of liqujor! on- each- .may-often be

relevant.,, -But 4ere-, t here was nobthing 't6'-snuggest -anj fgult, in Thorp's5

driving; . the -evidence, as'to the course; taken -by ',his -o ar.vag riot

contradicted,, and this -Ahowed his*;oar' to ,kaii bem-on ',the 'correct

side., of-_ the road -at all: times .Just -prior t6 the~acoident, -and steadily

drawing off 'the*bitumen onto .the -grave1 cInz-those ocircuinstanoel3, it

i s -qute I mmteriAl, on the: issue -of :dangerous -driving 'by U4he

appellant, whether or, not Thorp'hid "been drinking, and what

percentAge:-of Alcohol-wvas, ini'bis -b'lod at his -Aeath.; 7Accordingly,

such -ev-idenc was p-rop tr1y -exclude6d.-,-'k icl-

-The fourth ground Of -appealltreade 1-- "The learned trial judge

misdirected the jury in summing up -.a to -the criteria ,of dangerous :

driving to be applied and failed -to direct the -jury. to- the affect-

that for the appellant to be. guilty-of -the -offence -charged the ._

appellant would have had to have beten- driving in A'iiannar which 'was

Criminally negligent at least". -Counsel --for.- the appellant contended

that" to 8upport---c-onviction- for dangerous driving causing -eath:

there must'-be- shbvn' to "have -bal cimial negligence!4 -,-th piart of

the accused., H e iolaimed that -this contention -:was suppoted -by -the

language of the section -which establishes! the'.offende -not only-'in-

itself 'but -also when -considered-,within the .fradework of -the legisla-

tion .in.which it occurs,. and- also by the'.decisiens In &,number of

cases, the chief ones being -Andrews v j-DP.P.,00 0937) .O 5769-



V.

R. T. Coventry~,, (I19_8) S. A.S -R. -799 Tallahnv h Quen, 87 C. L.aR.

115% BRReniou v. The Queen, 37 A.L.J.R. 508 and McBride v, The Queen,

115 C.I R -44..-r

The Road 'Traffic Act,, -Igo. 5 9 ,Of 1974,. was an'act 'to consolidate

and amend -the law -relating to road traffic. --It repeaed the Traffic

Act 1919-19740 A comanion statute'No. 58-'Of 1974 made provision'.

for ancillary or consequential amendments to various statutes

including the CriminalCode. 'The Road Traffic-Act re-enacted, in

as. 60, -61 and- -62, the offences commonly. known as reckless -driving,

dangerous driving and' careless driving wihich. were forner2.y'.

contalinea in s.31, 31A and -31B 6f the Traffic.Act. i'The offence

of dangerous 4trivi'ng',under a~ 61 of -'the -new Act -is in _-these terms-

"Every personi' who drives a motor vehicle.An, a manner -(which' 'r,

expression -includes speed) that is, having'.regard'.to .all'the

circumstances -,of .the case,' dangerouB. to. ,the public ot-to -any!_.:

person commits an offenceR' .- But the Ilew. Act -also .made provisibm "for

an offence -of dangerous, driving causing death-or grievous." bodily

harm, which had. riot found a place -in the Traffic Act, .That provision.

is insB. 59(1):,and -reads -- "1 person who causes the death'-of or-

grievous bodily hsarm to -another person -.by.. driving .a- motor vehicle

in a manner. ('which' expression includes speed) that is, having

regard to all -the circumstances -of, the. case, -dangerous -.to the public,

or to any'-person c6=nits--an indictable _-offence which -may, 'at- the

election of the person charged, -be dealt,;with summarily".

The Road Traffic Act and -the Act No. .58. of.t 1974 left unchanged

the provisions of the.Criminal Code by -which-it is mnanslaughter't

cause the death of another by driving a motor vehicle with criminal*.

negligence. . But'the Act No. -58/1974 repealed a.'291A of the 1Code,

which made ~it an offence,.to cause the death of a person by -the

negligent uise ""or -management of a- motor; vehible. - A :6mviction -under"-,

a. 291A -was an. -4ternative -.vbrdiqct open: to -,a 3ury-upont the. trial of

a person charged with mnsnlaughter -' see s. 595 of the:Code. This'.

section has also been amended se. that an offence under a. 59 of the -
Road Traffic Act 1s now an alternative conviction on a charge of

Manslaughter.- In like mabner, a new ,1.- 595A has been added to the

Code'to permit a person charged mi indictment vith doing grievous



bodily harm to be convicted of an offence under a. 59 of the Road

Traffie Act._-

The language of sub-s. (1) of .. , is in marked- cocntrast, to

that of .. 291A of the Code, which it replaced.. It does not apeak

in terms -of ,negligence. or. the failure to use, reasonable care. .

Rather it -is aimed at a death, or -grievous bodily harm. caused.by the

manner. in. which a vehicle, is ;driven. The manner. of driving must be

such that.,having regard to all the circumstances,, it is dangerous

to the public or to any person. Apart from, the requirem ent that

death or grievous bodily harm .must be caused, the section is in terms

identical- with s. 61 relating. to dangerous. driving,, which" is -to, be.

contrasted with r'eckless driving under a. 60 which includes the

element of wilfvilness, and a.. 62 which ppeakps of driving without, due

Wcare and attention. _Reading as. _59 alone, I cannot discern any ground

for, c oncluding, that, negligence. is. an, ingredient of, the. offence. which

it~creates; .and when it is read -with i.ts companion sec'tions. 60, to,

62 and in. the light of . he fact -that it has been enacted. In

substitution for a. 291 A which expressly dealt with negligent driving,

I -am led to a positive conclusion the other way,, namely that, the.

legislative intention was to- exclude negligence as an elemnat of an

offence under a..59.

An examination of the cases uxpon which counsel for the &ppellant

relied, so la astey refer to this question, appe ar to me to

support. rather than to deny, .this-cucuin I the passage frz

Lord itkin's speech in Andrews'- case, at. p. 584, his _Lordship

recognises, I believe, that many instanices of -dangerpusd dxvinig will

in fact involve driving with-a high degree of neglgence 5so-that "if

death were caused the offender would h:Avecommitted masagtere.

But Lord Atkih-then points out .that the cobnverse 16n not- true, and'

that a man may be c cuvicted of dangerous -driving without being 'guilty

of criminal negligence. '.'In Coventry's base, the 'trial 3udge

expressly directed the jury that as the accused wvas not' charged with

manslaughter butt 'with causing deathi by drivin' -in'a manner'dangerous

to the public, it was -not neeasaryto' show that- he'had been driving

with crizninal. negligence (8ee k-t "p. - of 'the report) and the Court

ofCriiiaal 'Appe~l did not criticise 'this direction. Upon the appeal
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to the High Court' irf the same case, -The__Yinjg . Coventry, 59 COA.R.

633t the Judgments emphaiise that-the question was hot'whetheir a-'

person was .indiffearent to the -consequences of his 4riving (which-

might- be onsidered as recklessness) -but 'whther 'the' acts of -the '

dri'ver ,consti tuted a danger, real 'or- potetial,' to the -publie, ad

that the s~tandard was &Ar objective one Oimpersnai -and vmiversal, -

fixed in-relation to the safety -of other users i-of -the'Xighwai".

6iting McCroni v.- Ridi, (1938) .1 A.E.R.' 157. 'The HRi& Court added

that casual .behaviour -and momentary lapses of -attenti on, 'ifk .they

result 'in daniger 'to-the .pulic, -are not outbide '-the pr~ohibition of'

the pro-vision.- .Bat. such behaviou1r, or lapse's wbuld not generally be

held to'involve criminal -negligence.~'' ' - -~

Ifia cases _ f Calla Rvgenou 11ura etbih that h

same degree-of criminal negligenceis a-necessary -;element of-the

offence 'under *4.".291A: of -the Criminal Code -(ani Its -,66u-mterpartin
h1ew lluinea) :as it is -for mansi~Lauter-by "1eigen e The tdget

do'iiot sizpprttlie appelantl'present~cantentiomr-- in McBriale v. The

Queen 11u~L~h.4 telihCuthdtnder consideration a. 52A,

of-the WfOS M. .Crimes AotVwhc nem repctieqie fern

from- a. 59 Of :the Road'Traffic Act; but it -relates to a death

occasioned -by *a motor vehicle driven in'a'aanner dangerous to the

public. .'At pp.; 49-50 of the report, Barw ick CZ.Js 'sid:'

'!This imports 'a -quality in the Bspe ed'or, manner -of drtiving which
either intrinsically in all circumstances, or becau~se of the

*particular' circumstances . urround ing -the driving, ie in a real
sense potentially dangerous to a human being or human beings,

-who as a member or as members -of 'the public -may, be vpbai or iii
the vicinity of the roadway on which the driving is taking
place. .. .. Whilst the immediate result of A-th6diving;.may afford evidence from which the quality of the driving may
be inferred, it is not that result which gives -It -that quality.
A person may drive at a speed or in a manner dangerous to the
public without causing any actual injury': ", it"16 'the'
potentiality in fact of danger t o the public in the mariner of
driving,, whether realized by -the 'accused'or' not, which iakes
it dangerous, to the public within the meaning of the-section..

This concept is in sh~arp contrast to the concept ofj
riegligenice. 'The concept with' which the section deals req4uires
some serious breach of the ,proper conduct of a vehicle upon

'-the hig wai, so serious -as to be'-in realityndot-
speculatively, potentially dangerous to oters. .This does not

..Involve--s were breach -of duty 'hwever grave, to -a-particular
person, hav-ing significance only if damage i.s caused thereby".

The opinion of the learned Chief Justice is thus opposed to the I
present ccxtentions of counsel for the, appellant.
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- The decisions in. Englaxid..on the comparable anid vezy similar'

statutory provisions of -that. 'qoujzy -show that the c airts: there .. have

held -oyer- nany years 'Ibat criminal. negligence, is not an element of

the offence of dangerous driving, .but, that the test is an objective,_

one, s8o, that, juries are .invited to. place thmevs,.in their muinds'

eye,, at the scene of the,.accident..and. to jay whether the manner of

driving was a dangerous piece.,of driving. In R. v, Evans, (1963)

1 Q.B. 41?,. Atkins on -J. giving tI~e Judgment of the Court of Criminal

Appeal -said, atp. 418 ,-2' It is quite clear from the reported

cases that if a driver ifctadojtps' amanner of driving which the

jury think, was'- dangru to bher rodd im ere, in all the.

circumstances, -then on th4'_1s'Siie'of guilt it matters not -whether he

was deliberiately -reckless, '6ax'elhs,' 'momntarily*,iinttentiw ~or

even doing . his* incompetent' best.' "Such cca6asidieia~ioni reMgl

relevant if .it, ever- comes* to' sentence" and -equally' relevant. Tar any

person who hab tio 'ccsabidet''vh ther a -prosecution is juntified or not".

Buit the offence* is 'not ik absoluti'one'; Ahere muet be some fault on

the' part'of the'driver;s accordingly If, for example, a sudden

emergency arises ei1ther-fro a- def ei-t- in' the 'vehicle-of ithich the

driver was not aware cr from niness'or accidetto the ,driver,, or

from the act of another perscsn,'-which results in the vehicle being

driven with actual'or potenIaLl; haiager' to1 the public, hen -the driver

may proper*j be ihei'l n'b&-t6 h ve 'been guilty 6f the' offence of'

dangerous driving. S~e t . 161 Q 0
R.~_B V. 'ony 1912Q 674' These' decisions" should, ini my view,

be adopted-'and followed i.n this 8tate, .in the absence of'any juadaent

binding on this coiirt which p eeludes -us from so doing.
In my opinion,'.the learned .trial judge mre rrec;Pi refusing

to direct the.'Jur:y that it vab necessary; 'on' the' charge of dangerous

driving- causlng -death, "pt, p p$D cii *t 0show, that the. appellant

was driv ing in j"a- manmer-jthAt was criminally negligent. To have

introduced the..tpic_ of crimhInal n-giigien ce wouxld not only have been

wrong but vW'ld _also, *I consider,, have tended to confuse the jury as

to the real issues involved. The evident legislative intent was,

in my view, to frame a new provision as an alternative offence to

manslaughter in motor vehicle eases, in lieu of the farmer a. 291A,



Irith different elemients and different criteria,. It follows, that On a

charge _of --mnazIaauhter in motor vehiele Icases,, a trial judge .wll'-

be ,-bound to, draw a clear distin ct ion "-between that offence and the

offence ~of .dangerous -driving -causing Reath., thb 7former dep~nding upon

proof of criminal -negligenc" "the -latter depending u~onproof.£f, a

anner of driving which is in all' the7 circumstances .a zeal or

potential danger to the ..public.

* ,The f inal ground of appeal is as f 6lows

"The learned trial judge further; misdirected the jury..in
summing up in the following respects

(a) in failing adequately or at all to define what actions
- or-conduct 6f -the ".appellant was-:-charged -as .the' maner f.

of driving in question.

(b) In failing adequately or at all to deal with the
question -whether that :manner-tf- Arivingin itself or -

in its circumstances was dangerous to the public.

(c) Failing to direct the jury to consider whether the
L. Ampact which, 'caused,'the; death tof -the. deceased occurred.

whilst the vehicle was being driven dangerously."
I -. - 6 - 1 1

in his directions, -to the jury, the learned-..trial judge dealt

first'with the .-issues-which the jury had to Idecide; then w ith the

nature of the offence of dangerous driving, stressing that all the

circumstances (to which he referred) had to be c msidered; then

with the question whether or not there was fault on the appellant's

part, or any circumstances relieving him from responsibility; next

with the relevance of drink and the evidence relating to that topic.

The jury had visited the scene of the collision and his Honour gave

them directions as to the use they could make of what they saw. He

then dealt, quite briefly as he said, with the facts. He stummarised

the case against the appellant in these words -

"In substance it is that the accused either drove his Landrover
or- allowed It to go ,to" the Incorrect -side -of -the rcad4.In such
a way that there was no road left for the Renault which Mr.
Thorp vas driving and that 2in effect what .5he'd1id made a
collision inevitable un108s Mr. Thorp either drove off the
roadwa. altogether or- 'took, -the: desperate -measure 'of drIving
to his incorrect side.

That, as I understand it, is really the set of circumstances
or -that isa the mann er of -driving which the Crown puts to you
was dangerous....

- a'
a-- -*. 'a-; 7. 6 . - - I 6.
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He then -rferred to ,the -evidence f or.the .prosecution and to that of

the -*LMpellat. H. R innyted the jury -tio.cide where oa.,the:,road the

impact. occurred, and if -they found it was. on the Appellant's

incorrect side -of -the z' c._, to decide ,how .nd ,wby the vehicle -got

there, and, whether -.th. _appellazitwas daraled _by, tihe heaUlihta -so
that he -could not get -further. to -14s -left,, Tinally, hsHonou tol

the jury that ijt ras for: them ,,to -decide., -On -the facts as -found,

wchether the a&ppelant .vas."driving, in a dangerous manner as alleged.
It wuldappe~ th the asubmissions Jn si pport of thisgon

of appeal rely _largely ,o-orai obsrvations by Barwick C.J. in

McBride .TiTheQ~ee~n (supr a). -iwhere his ,Honour.-stressed th4e~need X or

the -Jury.7 tqobeyto].d that.-atures of the -ivA1_.7 -ere, claimed. by. the,

Crgwn to ',be.gdapgerous. _,But- t3is psr of Ihis Honour'a, judgment was

prefaced -bythe words "If,,that ainnnr t~4ii~±xo y t

very desc ~ptionjpotpntiallZ 4.angerqto -the publc". _A.. suming up

must -always--be vieyed, agans ;bc~grundqof Pho-relevant-facts of

the case. ,,,-ere .the. -issues 4woe. very, siple;. did the,-,appe3)2ant drive

onto the. wrpngv4e-iof the~'oad in the face.-of oncoming vehicles whose

headlights ,were seen by' hi, 4If ;so was, dti rvigi angerous

manner having regard,,to,, all _the circumstances, including his evidence
thathe was,dazzled'-xi, col otsewboee he, was on the rocad. -in

my opinion, ,thqse issues were put 7ery. plainly Ao. the jury by the

trial judge--and no. further directions were ca.U-ed tor as to-the

precise. manner-, of driving .wbich,,the -Crown alleged- to, be dangerous.

Nor was any. direction required,.-,"; to whethpr the collision occurred

at the time when the; vebicle~was: being' dr yn #aagerously, for on the

facts this was-ntamte nise~ n~yoiin there is no

8ubstarlee~~1 #i_ ah rtos eelda k ~etions' given.

-The appa against Cconviction fhqu- .beAismisped.

The.appeal aga~inst -Re tence was gupported. in !argument by c o~ael

for the appellant upon the grounds that a cutodiaJ. sentence was

inappropriate in the circumstances and was manifestly excessive. The

appellant had not previously' beei convicted of any violation of the

traffic laws. It was not disputed that he was a respectable farmer

of good character who had four years of war service with the R. A. A. F.
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It is clear, that the trial 3udge gave careful consideration to the

sentence Which he. iMpPsed, as hie remanded. the appellanit for one Yeek

for that expressed reason. .In sentencing the ;Lppellant, his Honour

said that the iLmpact occurred weJl on -the._.incorrect side of the road,

so that the other driver had no real pppo rtunlt of. avoiding the.

collision, that the area VaB well-known to the. appellant and shoiuld

not have caused him any difficulty,,but that it was not a case merely

of momentary Inattention or misjudgaent and -that he was satisfied

that the accident happened because the appellant '. driving capacity

was affected to some extent by- liquor6 .*~

Section 59 provides that Athe maximum. penaltyf far thq :offence f cr

which the',appellant was .c civicted Ais, upn a 'convi ction on indictmeat

a f ine of, S50O..o.7 -imprizonment..for A years; ..,andpy, a. 74, he may

also be disqualified frzm~ holdingjorobtainiig a, driver's licence

for such p4eriod a.s -the -,cour W hiks _fit. .,,ihe, maxi mm -penalty f or

dangerous Adiving under s.(6 s, for a I-irst offence. ,$200, and

for -a subsequent.,offence $40OO, impriiscoment for .3 months. It is

thus apparent that the legislature has ~decreed e. substantially

heavier -penalt1y when .dangerouisf.riviAng.results', in death or grievous

bodily -haru, -even -though' Dne -obr other. of' the se consequences will'

generally be fortuitous. .It 6hould, however, be accepted that the

offence isgt be regarded -as less'seriou's than manslaughter. Very

few conviction6, forlmanelau~ghter -in mnotorvehcle* .cases have occurred

since s. 29 A. was -add d,to, the C.rlminal,'Code i 1945,#a crrCti,

under, that.-section being prevferred -.as a'rule, when aath'.by -grossly.

negligent -driving h~as been proved. . -SentencesB for that offtence have

of course varied very.-much according to.,cirumstances, .but in bad,-

cases, particularly yherf the offender. has been affectled, by liquor,

a sentence of 18 months tor 2,yeara imprisonment,, with a suitable

minimum term, has been. quite common, though uopt inflexible,
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-Counsel $rthe appellant Vent to a good.-deal of -trouble to

Outline ;Ahelorcumstaneo-nuaerous recorded c.onvictions ,for this

claBs ~of offence and the, sentences imposed both i-n, Australia and in

2ngland, 4 -,If one can discern a general trend, perhaps it could be

said that where impriecmment is impoqed,;. a entence,_of between .3 and

9 months appears to be most omnmon. The Court of Appeal in England

ini R, v. Guilfoyle, (1973) 2 All E.R. 844, recently considered the

Subject of the penalties to be imposed for this offence, and pointed

Out that cases of this kind fall into two broad categories; "first,

those in which the accident has arisen through momentary inattention

or misjudgment, and secondly those in which the accused has driven

in a manner which has shown a selfish disregard for the safety of

0 other road users or of his passengers, or with a degree of reckless-

ness. A sub-.division of this category is provided by the cases in

which an accident has been caused or ccztributed to by the accused's

consumnption of alcohol or drags"; and that offenders may have good

Or bad driving records; the Court then said, at p. 845 -

"In the judgment of this court an offender who has been
convicted because of momentary inattention or misjudgment and
who has a good driving record should normaElly be f ined and
disqual~ified from holding or obtaining a driving licence for
the minimum statutory period or a period not greatly exceeding
it, unless of course there are special reasons for not
disqualifying. If his driving record is indifferent the
period of disqualification should be longer,, say two to four
years, and if it is bad he should be put off the road for a
l.ong time. For those who have caused a fatal accident
through a selfish disregard for the Safety of other road
users or their passengers or who have driven recklessly,
a custodial sentence with a long period of disqualification
may well be appropriate,, and if this kind of driving is
coupled with a bad driving record the period of disqualification
should be suich as will relieve the public of a potential
danger for a very long time indeed."

I would, with respect, adopt and follow these views. It will be

see- that this case falls into the second, or more serious class of

of-'--ces, -even though the offender has a good driving record. For

the =iore serious category, as the Court of Appeal said, a custodial

sem--nce may well be appropriate. This clearly was the view adopted

by -Zi:e trial judge. I am -unable to f Ind any sound reason why his

di--cmetion should be held to have been wrongly exercised. I should

OY-Z,,y add that,. f or myself , I would have thought a f inite sentence of

t.- s mme period as the minimum term would have been preferable, as
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the appellant is a man of good character and is not l.ikely to need

or benefit from a period on parole. But there is no appeal on tbis

point; and in any event it was essentially a matter for the

discretion of the judge.

I would therefore also dismiss the appeal against sentence.
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