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BURT C.J,

In the early hours of the morning of Sunday, 3xrd October
1976, someone killed a man named David James Brown. The deceased
had been the victim of an extremely savage and unrestrained
attack. His throat had been cut. The details appear in the
post mortem report as follows: .

"On the front of the throat a large gaping wound 4%* in
length was present at the level of the lower jaw; the
wound was slightly higher on the left side than on the
right., In the base of the wound the length of the
cervical spine was exposed and a deep and slightly
angled gash was present in the intervertebral dise
between the third and fourth cervical vertebrae with a
chip of the body of the third cervical vertebra severed
from the main part.
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\ On the left side of the neck the juguiar vein was

\ partially severed in two places whilst the carotid
artery was completely divided at the level of the
third cervical vertebra. At the right side of the
neck the jugular vein was almost completely divided
at one point with retraction of the ends away from
each other. In the base of the wound the oesophagus
and trachea were completely severed with the tip of
the epiglotis separated from the main body. The
trachea was divided above the vocal cords. The
edges of the wound showed 'V' shaped doubling wost
prominent on the right side.”

In addition, the lower part of his right ear had been
severed as if by a single cut. ‘His skull had been fractured and
he had been stabbed in the chest and there were many other
indications of violence done to him. The cause of death was
said to be "incised wound of throat”.

The Crown subsequently charged the appellant with wilful
murder.

At his trial the appellant denied that he had had anything
to do with the killing. uis evidence was that at some time in the
early hours of the wmorning of 3rd Ogtober he had found the body
lying on the lawn of a house at 64 Robinson Avenue, Bayswater.
This was a house occupied by a man named Bob Bamford. He and
Bamford were both on parole. They did not want the body to be
found where it lay so they put it into the back of a motor car
and took it to a house at 49 Irxrvine Street, Bayswater, occupied
by a man named Mannion. The appelignt told Mannion of his
discovery and at his, Mannion's, reguest he assisted to bury the
body in the qérden. On the following evening the appellant and
2 man named Frank PBurton dug the body up, placed it in the car,
took it to a pine plantation and re-buried it.

It appears to be common ground when expressed in general
terms that the appellant had spent the best part of Saturday,
2nd October, running into the early hours of the morning of the
3rd October, drinking. During some of that time he was in the
- company of the deceased and others although the deceased Qas
hardly known to him. The hard core of the evidence led against

the appellant at his trial consisted of admissions alleged to

have been made by him to a number of people. The appellant at
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\\\hil trial denied that he had made any of the admissions to
\Qnyon. Clearly the questions for the jury to decide upon the
cha:gc as formulated in the indictment were: Did the accused

kill the deceascd and, if yes, did he do so intending to cause

his death? And the appellant was convicted, from which it
follows that the jury answered each question in the afiirmative.

From that conviction the appellant appeals to this Court
on a number of grounds to which oﬁé ground relative to the
directions give: tc the jury by the trial Judge upon the
relevance of the state of intoxication of the appelliant, such as
the jury might find it to have been, to the issue of intent was
added in the course of the hearing. The appeal can I think be

el 'dacidad upon that ground alone.

In England it seews often to have been said that when a
person is on trial for an offence of which an intent to cause a
specific result is an element and when there is evidence capable
of sustaining the cqnclusion that the accused was under the
influence of alcohcl when he did the act, the guestion for the
jury to decide is whether the degree of intoxication as found
was such as to render the accused person incapable of forming

the necessary intention. &See Director of Public Prosecutions v.

" Beard, (1920) A.C. 479 and The Attorney General for Northern
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Ireland v. Gallagher (1363) A.C. 349. Of course, if the jury-

is not persuaded that at the relevant time the accused person
possessed that capacity that would necessarily deny a finding that
he did act with the required intent. But the converse is not
true, nor is it the law as eunctad by the Criminal Code. BRecause
an accused perscon had the capaé;ty to form an intention is not
to say that he did so and whether he did so must remain a
question of fact for the jury to decide having regard to all the
circumstances including the intoxication of the accused whether
it be “"complete or partial”. Section 28 of the Criminal Cod.
puts this beyond arguuent. It says: “When an intention to cause
a specific result is‘an element of an offence, intoxication
whether camplete or partial, and whether intentional or

uninteantional, may be regarded for the purpose of ascertaining
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:..~wg1\\\ whether such an intention in fact existed". From this it would
/ seem to follow that if under the Code a trial judge were to tell
@ jury that the question and the only question for it to
:oannid.: when considering the intent with which an intoxicated
person did an act was whether he was or was not by reason of
intoxication capable of forming the necessary intent, it would
be a misdirection. &and in the Code States this is the received.
doctrine based as it is on the clear words of the section. Under
the Code it would Le a mistake Qéd a serious misdirection for a
- trial judge upon an indictment charging wilful murder "to put to
» (.,;p. jury, as if it were the ultimate qguestion on this part of
the case, the question whether the appellant was rendered by.

intqniaution incapable of forming the intention to kill...".

, - The correct question which s. 28 and the law as to onus of proof

:?ﬁv., qnuhino to present being whether the evidence of intoxication has
caused the jury to have a reasonable doubt as to whether the

_ appellant had in fact the intention to kill: Thomas v, The King
(1960) 102 C.L.R. 584, at p. 597 per Kitto J.. It has been s0

'i held in Queensland in a nusber of cases. Two of them, R. V.

Nigholson (1956) Q.S.R. 520 and R. v. Herlihy (1956) Q.S.R.18,
are referred to kith approval by Kitto J. in Thomas's case and

  ,ﬂbqao cases have been followed since. See R. v. Crozier (1965)

@d.R. 133, and R, v. Crump (1966) Qd.R. 340. What is said to be
a correct direction so As to give proper effect to s. 28 of the
Code was formulated by Mack J. Lh C;Q;;or'c case as follows:

"If you are not satisfied beyond reasonable doubt that through
intoxication the prisoner was capable of forming an intent or if
..} you are left in doubt whether the prisoner did in fact form
either of the necessary intoatj;. - to Xill or to do grievous
| bedily harm - “then it is your duty to acquit of wilful murder
i Z and murder®. I would not disagree with that although I think

that it would also be correct and perhaps preferable to direct
- the jury without any reference being made to capacity to form
the iht.nt, it being enough to say whether having regard to all
the aircﬁmstnncea including the state of the accused person's
intoxication as they might find it to be the jury is satisfied
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beyond reasonable doubt that he did the act with thé required
lptent. The idea of a capacity to form an intent seems to me to
_’P;;gk definition and to distract attention from the true question,
>W%F§ﬁnh is iinply whether the "intention in fact existed".

L One must now turn to his Bonour's directions so as to see

whether upon a fair reading of all that he said it does appear

¥ f;&thax that he left the ultimate guestion to the jury as being

‘uhgth.x the appellant was rendered by intoxication incapable of

,,,,,,

v‘:qggpnnbly understood him to have done so.

He correctly told the jury: "For the Crown to sustain its
~case it must satisfy you not only that Brown was killed by  the
accused but at the time he was killed, the time his throat was
cut, the accused possessed the intention to kill Brown®, and he
went on to say, and ayain correetly:; "There is no legal presumé-
tion that a man always intends tﬁn natural consequences of his
acts. It is a guestion of what inference you think ought to be
‘ drawn from proven facts". rxol-ggpxb hp}nawcd to "the guestion
©f intoxication” and as to that he instructed the jury as follows:

*In general, intoxication is no excuse for a crime but it
-is common knowledge that a man's mind may become so :
fuddled by drink that he ceased to be qbla to form any
real intention. If an accused man is shown to have
reached such a condition he may have committed various
offences but he will not have committed either wilful
murder or murder because he will lack the .anantial
intent to produce the necessary result.

Adverting briefly to the cv&dnpcn it is gquite clear that
the accused had consumed a ¢ ' able amount of alcohol
during his association with the deceased on the fateful
day. Whether this was -ntt&ctpn& to deprive him of the
capacity to formulate the wa.intant to commit the
erime with which he is charg for you to determine.
gha world, are best

You, as ordinary men and women of
- fitted to determine such a guestion of fact. You will
know that some men can consume a comnsiderable amount of
alcohol and yet be fully aoa;cioun of all they are doing

whilst others are incapable o: 80 nanduatinq thanna&mc&.
That direction standing on its aun is, I think. inconp;cta.
Later in his address, when considering the defence put

forward by the appellant, he returns to this question of

intoxication. He there says: "It must, however, also be said
on his behalf that if you reach the conclusion that he did kill
the deceased that he was 80 drunk at the time that he waafunable
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to formulate any intention to kill. You will recall that Nr.
“Inltno:k used the terimn 'roaring drunk'. He emphasised the fact

‘H t the accused had been involved in a fight outside the Maylands

";fdeQQA where he had suffered some seven blows to the skull, that he
Qlﬁgﬂ been drinking all day and was roaring drunk and therefore was
‘1..npub1¢ of forming the necessary intention. That is where you

all come in as sane, sober, sensible people of the community
i@p&gﬂ rogaxd to the type of man who has been before you, the
people with whom he cohabited and their habits particularly with
regard to the taking of alcoheol. You will also have regard to his

~ yegollection of the evidence as he gave it to you and as he
E QQ!ugr.d to the cross-examination as to whether you believe he
was 80 intoxicated as to be deprived of the intent to commit

tﬁ&g crime”. This is an accurate statement of the way in which
the appellant's counsel at trial posed the question but again, as
a direction upon the relevance of intoxication to the question of
intent it is, I think, incomplete. At the end of his direction

" and at the invitation of the appellant's counsel, his Honour gave

the jury a further direction as to qhuu of proof, with specific
reference to the gquestion of intoxication. He then said: "Mr,
Wallwork has raised a very important qunaticn And that is, when

'.xnu consider drunkenness not only is the accused entitled to the
benefit of the doubt overall in the evidence, but if you hold a

doubt in your minds as to whether the dqg;ac ot ‘his intoxication

‘was sufficient to enable him to tq&n the 1n$ont to kill, then he
. 4s entitled to the benefit of thnx dnubt In other words (I think

1 might have put it the rcvnzngyu&x)~tg.iq not necessary for him

... k0 establish that he was so drunk that he did not formulate the

intent, but rather, if, having iﬁgaxd to the whole of the evidence,

~you yeach your conclusion on it hut th.a. is a doubt in ynu: mind
'4Lthnt he possessed the intent to k#ll, then he is .ntitlod ho thc

benefit of that doubt”. The jury then retired. At that lt‘g‘ﬁ

- a8 it seems to me, and notwithstanding the last sentence whigh

standing on its own contains no error, the jury might well have
been in dogbt as to the bearing which intoxication might have
upon the question of intent. Specifically they might well have



7.

ey been in doubt as to whether in the words of Kitto J. in Thomas's
, , the ultimate guestion as to intent was whether or not “"the
'égipqllnnt was rendered by intoxication incapable of forming the

'7*i_il,;;e-ne1on to kill".

The jury retired shortly after 4.30 in the afternocn.

About one hour later they returned Oockinq a further direction.
The foreman then said: "We wanted a definition again of wilful
. murder and manslaughter and the inferences concerning intoxication®

This seems to have been understood as being a question as to three
»i distinct matters - as to wilful murder, as to manslaughter and as
to the "inferences concerning intoxication”. For myself I think
it td be just as likely that the jury was asking for a further
direction as to the significance of intoxication upon the guestion
of intent. Be this as it may, the trial Judge gave a further
direction which, so far as it is now relevant, was as follows:
"I said to you, you will recall, eh;t some people can
Sepabls of formuistie o akont ook
drink but a small amount of al ‘f. lae.ho incapable

of formulating that Lntnnt~|'l lhnh you qivu
consideration to this n of inte

from your mind all suggestions of the abaence.
or malice. -40n8 OI the absence

The presence of motive and malice Qﬁﬂlﬂ hglp

absence just wakes it der hqg 4% ly ilnate:ial
when considering intent. i ~
I went on to tell you that whén one has re to tha

force which was applied in the use of the knife on the
neck of the victim, it would be difficult to conclude
(although it is open to you to conclude) that all that

'~ was intended to be done was g:, vous bodily harm, since
the knife blows were fatal. Therefore, murder is out, -
It is either an inteant to ktll. or no intent at all :
because of intoxication, or, if you are in doubt about
whether the accused poss d that intent, then yoniﬂalt
give him the benefit of the doubt and say that he did
not possess that intent and thn Crown has not luun‘.d‘d
in proving that intent."

For myself T am by no means guxn.vhat undqrstnndina those
words would convey to a jury but certainly they would seem to me
to be capable of being understood as saying that the ultimate
" question for them to decide was whether the appellant, if he
“killed the deceased, was or was not “because of intoxication®

eapable of forming an intent to kill. One cannot, of course, be
Sure that the jury so understood the direction and it may-berthat



"gﬁnxt was no jury consensus as to what the direction meant.
~ Questions of that sort can never be answered. I can only say
: Q,ﬁﬁi@ﬁ if the jury did so understand the direction which on a
a;ééwm~“_j;.41nq of the entire directiom I think could well be the case,
oo then they judged the case without regard to the appellant's
b i, R intoxication to the extent that they found it to have been, which
V.'ﬁfﬁféf'jﬁgp;hhnix verdict shows must have fallen short of depriving him
‘ ~of the capacity to form the intention, for “"the purpose of

aining whether such an intention in fact existed".
Overall and notwithstanding the direction given at the
hqginning of his address that "the saying that a man is presumed

. %0 iptend the natural consequences of his act" is "not a
nt.a.n.pt of the law" the guestion of intnnt being "a guestion of
‘¥*n upnt inference you think ought to be drawn from proven facts”,
_ﬁ;ﬁhﬂ jury at the end of the day could well han. understood the -
;,*dilnstion to be that if they t@und-tha appellant to have cut the
__degeased's throat then the proper verdict was guilty of wilful
:ﬁanrdn: unless the appellant qu ae that t&nn so far under the
 4nfluence of alcohol as to be incapable of forming an intent to
ki1l or unless they were not altittiﬁd to the :nqui:od standard
; Q£ persuasion that he posso:nsd that qqgan;gga !or this renson.
“in my opinion, the verdict should not be allowed to stand. pe
should, I think, be set aside qnd counsel oh9u1§ bﬁ ha&ﬂd la tﬁ
v‘ the proper consequential order to be I‘do |
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Theréppellant, Ronald Joseph Dodd was charged on
indictment that he wilfully murdered one David James Brown. He
pleaded not guilty.and was tried before Wallace J. and a jury
at the February sittings of the.Criminal Court. He was convicted
and from that conviction he now appeals. The appeal is grounded
on allegations of misdirection in law and fact in the summing
up. The misdirection of law is said to relate to the burden
of proof of drunkenness. The alleged misdirections of fact
aré.said to have resulted in a denial of justice to the appellant
in that the issues for the jury to decide were not clearly and

accurately put before them.

Brown met his death in the early hours of the 3rd October
1976. The evidence before the Court established beyond doubt that
he died as the result of a vicious attack with a knife in which
he sustained a terrible wound in the throat in which the jugular
vein was partially severed in two places and the carotid artery
was éompletely severed. He also suffered a fractured skull and
there were stab wounds in the chest and a portion of his right

ear had been severed.

To the detectives investigating the killing, the appellant
denied his gquilt. According to his account, the day preceeding .
3rd October had been spent by him in the company of various friends

\

ccn
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and acquaintances. Throughout that day and until after 2.00 a.m.
on the following morning when he left a nightclub, he had

drunk steadily and everything pointed to the fact that at that
tiﬁe he was noticeably intoxicated. Amongst those in whose
company he had been that day was the deceaéed man Brown who was
merely a casual acquéintance but according to the appellant
before he went to the nightclub he had parted company with Brown
and that he did not see him alive again. As to his connection
with the alleged crime, the appellant stated that at approximately
'3.00 a.m. on the 3rd October, he had gone to the house of a man
named Bamford at 64 Robinson Avenﬁe, Perth and that on the lawn
he had discovered Brown's dead body. Following his discovery,

he had at Bamford's request, assisted him to bury the body in
the garden of the home of one Manion at 49 Irvine Street,.
Bayswater but on the following day he had disinterred the bédy |
and re-buried it in a pine plantation where it was discovered by

the police.

The appellant was arrested and charged with wilful murder.
At his trial there was a considerable body of evidence connecting
him with the crime, including the evidence of a number of persons
to whom the appellant was alleged to have admitted killing Brown.
Although the defence was a straight out denial by the appellant
that he was responsible for Brown's death, there were on_the

evidence, four verdicts open on the indictment.

- The gravest of these was a verdict of guilty as charged-
which was a proper verdict if the jury was satisfied that the

appellant had killed Brown with the intention of killing him.

The next possible verdict in order of gravity was a
verdict of guilty of murder which was the appropriate verdict
if the jury was satisfied that the appellant had killed Brown
but that he had done so not intending to kill him but intending
to cause him grievous bodily harm. The learned trial Judge
directed, and in my opinion correctly directed, the jury that on

the evidence relating to the nature of the fatal injuries

ccn
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sustained by the deceased, a verdict of guilty of murder could

not be supported.

The third possible verdict - a verdict of guilty of
' manslaughter - was available if the jury was satisfied that
the accused had killed Brown unlawfully but without an intent

either of killing him or of causing him grievous bodilyAharm.

The verdict of not guilty was a proper verdict if the
jury was of the opinion that the prosecution had failed to

establish that the appellant had caused Brown's death at all.

Althbugh the appellant throughout maintained his innocence
of the charge, towards the end of the trial,his counsel raised
with the jury}'the possibility of a verdict of guilty of mans-
laughter. Addressing the jury he stated:

"The other matter which I will mention to you in closing is
the question of manslaughter. You might think or you might
be sure that Dodd killed Brown but you might not be at all

sure that he did not do it in an alcoholic daze, blind drunk.

" You might get that because Burton, you will remember,
said that Dodd told him he didn't know why he did it.

" If you believe that evidence, you could convict Dodd of
manslaughter - that is not guilty of wilful murder but
guilty of manslaughter - because to be guilty of wilful
murder the Crown must prove beyond a reasonable doubt
every element of that crime and one of them is that he
killed him intending to kill him and he may not have been
in such a state of mental health as he could form any
intention at all - he might have done it blind drunk for

no rational reason at all.

" I do not for a moment suggest he did because I do not
think you know...just what did happen, so it would be
dangerous I suggest to you, to convict him of anything -
manslaughter even - that you could I think....if you are
not satisfied that he killed Brown when he intended to kill

him when he was just plain in an alcoholic stupor. "

Counsel then proceedéd to direct the attention of the

jury to the evidence of the various witnesses who had testified

to the fact that the appellant on the night of the offence, had

"~
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been visibly affected by alcohol.

In terms of S.28 of the Criminal Code

"When. an intent to cause a specific result is an element of
an offence, intoxication whether complete or partial and
whether intentional or unintentional may be regarded for
the purpose of ascertaining whether such an intent in

fact existed."

During the course of his charge to the jury, the learned
trial Judge, in dealing with the question of intent, adverted to
the question of intoxication in the following terms.

"Whilst I am talking about intention, I will mention one
other matter which I do not think myself arises in this
case but I mention so that I can complete the picture for
you and I repeat'that you are not bound to the view I ha?e-
formed - it is the question of intoxication. As I have
explained, in both wilful murder and murder the proof by
the Crown of an intent on the part of the accused is an
essential element. Like every other element it must be

proved affirmatively by the Crown.

o In general, intoxication is no excuse for a crime but
it is common knowledge that a man's mind may become fuddled

by drink so that he ceases to be able to form any real intent-

ion. If an accused man is shown to have reached such a
condition he may have commited various offences but he will
not have commited either wilful murder or murder because he
will lack the essential intent to produce the necessary

result.

9 Adverting briefly to the evidence it is quite clear that
the accused had consumed a considerably amount of alcohol
during his association with the deceased on the fateful day.
Whether this was sufficient to deprive him of the capacity
to form the necessary intent to commit the crime with which

he is charged is for you to determine.

8 You are entitled to look at the evidence, having regard
to being satisfied that the Crown has proved the necessary

intent to kill on Dodd's part.

" The defence for its part says 'I did not do it"......It
must however be said on his behalf that if you reach the
conclusion that he did kill the deceased, that he was so
drunk at the time that he was unable to form an intention

to kill, you will also have regard to his recollection of the
evidence as he gave it to you and as he answered in cross-
examination, as to whether you believe he was intoxicated
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as to be deprived of the intent to commit the crime.

It is very important that you remember the rule which

is of universal application in this Court, that before
you convict the accused of any offence, you must be
satisfied beyond a reasonable doubt that the accused is -

guilty of each element of the offence - he does not have

to prove his innocence.

Within the wording of this direction are planted the
seeds of uncertainty as to whether the Crown was required to
negative the suggestion that on the one hand the accused was so
intoxicated that he was unable to form an inténtion to kill and
on the other that he did not form such an intention and at the
conclusion of his Honour's direction he was asked by counsel
for the accused to re-direct the jury on intoxication as affecting
the ability of the accused to form an intention to kill. 1In
consequence his Honour directed the jury

When you consider drunkennes not only is the accused

entitled to the benefit of the doubt overall in the evidence,
but if you hold a doubt in your minds as to whether the degree

of his intoxication was sufficient to enable him to form

the intent to kill then he is entitled to the benefit of
that doubt."

This was clearly a misdirection and there is no doubt
that his Honour realised it to be so for immediately afterwards
he conceded

- I think I might have put it the reverse way. It is not
necessary for him to establish that he was so drunk that

he did not formulate the intention, but rather, if having
regard to the whole of the evidence you reach your conclusion
on it that there is a doubt in your mind that he possessed
the intent to kill, then he is entitled to the benefit of
that doubt."

This appearé to me still to be incorrect because it seems
to be directing the jury that the onus is on the accused to prove
that he did not have the necessary intent whereas the correct
direction would have been
a. That the burden of disproving intent did not lie on the

accused but always on the Crown of proving that the accused

had such an intent and
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b. That the test is not capacity to form but the absence of
intent in the accused himself.

See The Queen v. Gordon, 1964 N.S.W.R. 1024 at p.1027.

Even the following statement "If you are satisfied he
killed then the verdict must be manslaughter" does nothing in.

my opinion to clarify the issue.

This uncertainty apparently affected the jury.
Approximately one hour after it had retired to consider its
verdict, it returned to request a further direction. 1In terms
the juiy asked

"We wanted a definition again of wilful murder and

manslaughter and the inferences concerning intoxication."

After dealing with the elements necéssary to be proved
to‘establish a conviction of a charge of wilful murder, his
Honour proceeded to deal with the question of manslaughter and
told the jury

" All that the Crown need to prove to your satisfaction
and beyond reasonable doubt is that the accused killed
Brown, but if it fails to establish any intent to kill
then the verdict is hanslaughter. ..+..Now this is where
the reference to intoxication comes in, because although
intoxication in itself is not an excuse for the commission
of a crime under our Code it is well known that the taking
of alcohol can affect the formulation of an intent in an
accused person's mind and that is where you will recall I
said to you as men and woman of the world, you are
experienced in ways of life involving the taking of
alcohol and you are best called upon to conclude whether
on the evidence before you of what this accused person is
said to have done during the whole of the second of October
when his evidence recalls that he commenced drinking with
Brandivino and beer at about 10 o'clock on the Saturday
morning and it seems not only commenced to drink , but

continued to drink throughout the day.

" I said to you you will recall that some people can
consume a substantial amount of alcohol and still be
capable of formulating an intent to kill; others can
drink but a small amount of alcohol and be incapable of

formulating that intent. "



7.

Of this direction no criticism can be made but his Honour then
proceeded to direct the jury

"But when you give consideration to this question of
intent you remove from your minds all questions of the

absence of motive or malice."
Standing alone such a statement is unobjectionable but when it
is considered in the context in which it was made, it seems to
me to be capable of causing considerable uncertainty in the minds
of the jury. It must be realised that the jury was concerned
at this time only with the question of the effect of alcohol on
the issue of intent and to be directed that "when you give
consideration to this question of intent you remove from your minds
all suggestions of motive or malice" appears to be capable of
and 1ikely‘to create confusion in the minds of the jurors.
Motive and malice are certainly relevant issues when considering
whether or not the appellant killed Brown but they are unrelated
to the question of intent, thus to be told

"The presence of motive and malice could help; the absence
just makes it harder but it is basically material when

you consider intent.

. It is either an intent to kill or no intent at all
because of intoxication or if you are in doubt about
whether the accused possessed that intent, then you
must give him the benefit of the doubt and say that he
did not possess that intent and the Crown has not
succeeded in proving that intent. You have the added

inference of intoxication."

could not serve to clarify the uncertainty.

It is true that the foreman indicated that the jury was
satisfied with this explanation and after a further retirement
of two hours, it returned a verdict of guilty but I am not
satisfied that the direction given by the trial Judge afforded

a satisfactory answer to the question which was posed by the jury.

In my opinion it would be unsafe to allow the conviction

to stand and that the appeal should be allowed.
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